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W
hen considering an applicant who 

has a history of substance abuse 

or mental health problems, fit-

ness boards are concerned with  

whether the applicant will be able to function as an 

ethical and competent attorney. The applicant needs 

to demonstrate that he or she is fit to practice. Such 

concerns involve making a prediction about future 

behavior. In cases of serious past misconduct or 

problems, the applicant needs to demonstrate that he 

or she has been rehabilitated. 

Such implicit predictions raise a number of 

questions: Can we take the data from studies of the 

longitudinal courses of many disorders and apply 

them to individuals in a meaningful way to predict 

applicants’ future behavior? Can we make reason-

able estimates about risk of future difficulties? How 

much risk does it take to deny someone certifica-

tion? How can we maintain awareness of cognitive 

biases that might affect the intuitive judgments that 

are often a part of decision making? How do fitness 

boards deal with these problems? 

In order to gain a sense of how fitness boards 

approach these issues, I asked audience members 

during my presentation at the 2013 NCBE Annual 

Bar Admissions Conference to consider several sce-

narios depicted on my presentation slides. I then 

asked them to respond anonymously to questions 

pertaining to each scenario by using response click-

ers that had been distributed to them. This article 

includes some of the audience responses to a few 

of the scenarios posed: specifically, those relating to 

alcohol problems, depression, and bipolar disorder. 

The audience members were asked whether they had 

ever served on a fitness board and whether they con-

sented to have their anonymous responses reported. 

The data reported here reflect the responses of the 65 

audience members who responded affirmatively to 

those two questions. Percentages given are of those 

who responded to the question. Audience members 

who did not make a choice on a question were not 

included in the analyses. The audience members 

were also asked to indicate whether or not their 

jurisdictions allowed conditional admission, as I was 

interested to see the breakdown of responses related 

to conditional admission policy; some of that data is 

presented here as well. Before reading the responses 

to each scenario, you might pause and consider your 

own answer to get a sense of where you fall in the 

distribution of responses.

alcohol ProBleMs

Alcohol-related problems are among the most com-

mon problems that fitness boards face. Members of 

the audience were asked to respond to the following 

example:
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Example 1: “Social drinker” with DUIs

John is a 24-year-old third-year law student 

about to graduate. He had two arrests for 

open container violations as an undergradu-

ate and DUI arrests at ages 17 and 22, as well 

as a DUI arrest eight months ago. He refused 

all Breathalyzer tests and pled all charges 

down to reckless driving. He claims that all 

DUIs were the result of heavy drinking at 

parties but that he doesn’t drink much dur-

ing the week. He doesn’t see his drinking as 

much of a problem. He says that he now lim-

its himself to two drinks if he has to drive.

What would you require? 

Audience Response:

As can be seen in Figure 1, two-thirds of fitness 

board members would require John to demonstrate 

a period of abstinence for at least a year. Not sur-

prisingly, those from states that have conditional 

admission would require a longer period of moni-

toring (at least two years). Of those who responded 

to other questions, 85% responded that they would 

require both treatment and urine monitoring. Sixty-

three percent thought it more likely than not that 

John’s functioning as a lawyer would be significantly 

interfered with at some point in the next 10 years, 

and 74% thought it more likely than not that if John 

did not get treatment, he would be an alcoholic in 5 

years. 

Studies about Alcohol Use

Alcohol Use during College

How do these views match up with what research 

says about the course of alcoholism in bar appli-

cants? There has been little research specifically on 

law students, but college drinking and the longitu-

dinal course of drinking after college have received 

a good deal of attention. As is well known, college 

students drink a lot. A major government study 

found that about 39% of college students in 2011 had 

been binge drinking in the previous month, numbers 

that were four to five percentage points higher than 

Figure 1: Applicant with alcohol problems: What fitness board members would require for Example 1 case
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for young people not enrolled in college. This level 

of drinking was slightly reduced (by about 5%) from 

rates in 2002. Sixty-one percent drank some, and 13% 

were heavy drinkers. In addition, 21% of 16–20–year-

olds reported that they had driven in the past year 

while under the influence of alcohol or illicit drugs.1 

Alcohol Use after College

The good news is that much of this drinking tapers 

off after college. The rates of alcohol dependence for 

those age 25–29 are about half of the rates for those 

age 18–20,2 and rates of alcohol dependence continue 

to fall into middle age. 

Who continues to drink? For those followed 

from age 21 to age 31, the strongest predictor of 

drinking at age 31 (accounting for 75% of the predic-

tive power) was the amount of alcohol consumption 

10 years earlier.3 Also clear from longitudinal stud-

ies is that for many drinkers, the amount of drinking 

varies considerably over time. Over half of alcohol 

abusers eventually have a period of no serious 

impairment for at least one year, and for those who 

have such a period of sustained recovery, the major-

ity have done so with the help of treatment, either 

through Alcoholics Anonymous or with a mental 

health treatment provider.4 

However, even those with a year of sobriety 

remain at risk for relapse. George Vaillant, Professor 

of Psychiatry at Harvard Medical School, has con-

ducted the longest follow-up study (60 years) involv-

ing alcohol consumption and found that “return to 

controlled drinking rarely persisted for much more 

than a decade without relapse or evolution into 

abstinence.”5 Most studies do not have extended 

follow-up for more than a year or two, and Vaillant’s 

work suggests that a return to controlled drinking, 

as reported in short-term studies, is often a mirage.

Exploring Predictors

There has been considerable research into the ques-

tion of what predicts the course of alcoholism, and 

the bottom line is that there are no simple answers. 

The best models utilize numerous variables, such 

as negative life events, motivation for change, cop-

ing resources, craving experiences, mood status, 

participation in treatment, amount of drinking at 

the study’s outset, level, sex, age, moral beliefs, 

and fear of loss of control (fear of becoming rude 

or obnoxious, becoming alcoholic, or getting into 

trouble).6 All of these variables have some predictive 

value (interestingly, participation in and duration of 

treatment appear more significant than the type of 

treatment chosen), but with so many variables and 

so many different paths to sobriety, the models are 

complex. While some models achieve statistical sig-

nificance in determining differences between groups 

of heavy drinkers who differ on the variables listed 

above,  the models have very limited power in terms 

of explaining individual outcomes. 

The Difficulty with Attempting Individual Predictions

The statistics I’ve discussed are group statistics. With 

what confidence can we measure variables in one 

person and make an accurate prediction? What we 

would like is a model where we could enter a variety 

of measurements about an applicant and obtain an 

accurate prediction of how likely he or she is to be 

a heavy drinker several years later. The state of the 

art is such that no accurate predictive model for an 

individual currently exists. Lack of treatment and 

lack of ability to reduce drinking certainly indicate 

significant risk in the short term, and for someone 

with alcohol dependence, return to controlled drink-

ing is likely not to work in the long term, but even 

those predictive statements come with considerable 

uncertainty. 
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Findings of the Levin et al. Study Testing Bar Discipline 

Predictability

The hypothesis that variables measured at the time 

of application to take the bar can predict later bar 

discipline was tested in a recent study by Levin et 

al.7 Using data collected from a large sample of appli-

cants to take the bar examination, they compared 

those attorneys who subsequently (up to 20 years 

later) received bar discipline with those who did not. 

They found that rates of substance abuse at the 

time of application were higher among disciplined 

lawyers than among never-disciplined lawyers 

(1.38% vs. .92%), but utilizing variables measured 

at time of application, including substance abuse, 

did not predict with much accuracy who would be 

disciplined. When combined with other factors, sub-

stance abuse did not even stand out as a significant 

predictor of later discipline. 

This difficulty in finding accurate predictors 

was not limited to alcohol problems in the Levin et 

al. study. While they found that a number of factors 

doubled the risk of later discipline (including male 

sex, graduation from a lower-ranked law school, 

criminal conviction, driver’s license suspension, 

and psychological disorder), these variables, even in 

combination, did not provide a predictive model of 

much accuracy. The authors attribute much of the 

difficulty in predicting to the low base rate of disci-

pline. The base rate in this context is the percentage 

of all attorneys who received bar discipline—2.5% in 

their sample. Of course, bar discipline is an imper-

fect measure of problematic conduct; the actual rate 

of problematic behavior is no doubt considerably 

higher but not as easy to measure.

Why Low Base Rates of Discipline Complicate 

Predictions

Low base rates of an outcome create particular dif-

ficulties in making accurate predictions. If the risk 

of an adverse outcome is low, say 2.5%, then if a 

particular characteristic, say heavy drinking, qua-

druples the risk, it means that only 10% of the heavy 

drinkers would go on to have the adverse outcome. 

For a fitness board to deny certification to everyone 

with a 10% risk would mean that 90% of the people 

denied (the false positives) would not be expected 

to have later problems. Put another way, if a fitness 

board denied certification to 100 people who had 

such a risk factor, it would prevent 10 people from 

practicing law who would be expected to get into 

trouble (the true positives), but it would also deny 

the other 90 people who would not otherwise have 

problems (the false positives). The difficulty is in 

telling if a person is a true positive or a false posi-

tive, and group statistics don’t help one to do that. 

For a base rate outcome of 2.5%, in order to say that 

a person is more likely than not to have problems 

later, it is mathematically required that a person 

with that characteristic be more than 20 times (50% 

÷ 2.5%) as likely to have the adverse outcome than 

someone without that characteristic. The Levin et 

al. study and a similar study of physician discipline8 

found variables that at most doubled the risk of later 

professional discipline.

Relating Audience Responses to the Data

How do the audience responses to the example of 

John with his three DUIs fit with these findings? The 

majority’s requirement for a period of at least a year 

of mandated sobriety is likely to weed out those who 

simply cannot stop drinking, and it may constitute 

a type of treatment intervention, which lowers risk. 

The data suggest that a year of sobriety by itself has 

very limited value in predicting the future course, 

as alcoholism is a relapsing illness and it is very 

difficult to predict who will relapse. The pessimism 

exhibited by the 63% of bar fitness board members 

who thought that John’s functioning as a lawyer 

would more likely than not be seriously impaired in 
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the next 10 years does not appear to be warranted by 

the available data, although the data are not conclu-

sive on this point given that while we know the base 

rate for formal attorney discipline, we do not know 

the base rate for impaired functioning by alcohol.

dePression

Depression is probably the most common serious 

mental health issue in the population. Members of 

the audience were asked to respond to the following 

example:

Example 2: Past suicide attempts

Clare is a 26-year-old applicant with a his- 

tory of three psychiatric admissions follow-

ing suicide attempts between the ages of 

15 and 24. She is not currently in treatment 

because, she says, she “grew up.” She had 

an independent medical examination, which 

found that she has never been psychotic, 

has little insight into her condition, has 

moderate depressive symptoms, but has 

functioned reasonably well in her job as a 

paralegal for the past year.

What would you require?

Audience Response:

As can be seen in Figure 2, there is a U-shaped 

curve, with a significant proportion of fitness board 

members prepared to certify now or after a rela-

tively short period, possibly because the example 

implies that Clare is functioning well presently and 

that her last admission was two years ago. Fitness 

board members from states that have conditional 

admission were more likely to monitor the example 

applicant and to do so for a longer period. However, 

when the audience was shown a follow-up question 

asking what they would do if Clare made a further 

suicide attempt three months later, 44% said that 

Figure 2: Applicant with depression: What fitness board members would require for Example 2 case
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they would monitor her for more than a year, and 

38% said that they would deny certification.

Studies about Depression

Depressive episodes are quite common in young 

adulthood—studies find a 26%–51% cumulative inci-

dence of a Major Depressive Episode (i.e., a serious 

episode of depression) by age 30. A recent study 

found that 24% of 18–24–year-olds reported having 

a first episode of major depression and 43% had a 

recurrent episode by age 30.9 Impairments, includ-

ing vocational impairments, vary widely across the 

patients. A 1990 study found that of 28 professions, 

attorneys are the most likely to suffer from depres-

sion, at a rate 3.6 times the average of the adult popu-

lation.10 Treatment is a good prognostic indicator for 

depression, as there are a variety of treatments that 

have been shown to have considerable efficacy. 

Major Depressive Disorder encompasses a wide 

range of severity and impairments and is, for many, 

an intermittent condition, with periods of fairly nor-

mal mood followed by periods of lowered mood. 

While it is difficult to make an accurate prediction of 

the course of depression for an individual, it is even 

more difficult to predict which applicants will suffer 

sufficient impairment from their periods of depres-

sion to warrant withholding fitness certification. For 

those patients who are not psychotic, an assessment 

of vocational impairment needs to be made for that 

individual, as it cannot reasonably be extrapolated 

from the presence or severity of particular symp-

toms. Even suicidality, while clearly worrisome 

from a clinical perspective, does not correlate well 

with vocational impairment. 

Relating Audience Responses to the Data

In the example, Clare has no history of psychotic 

depression, and the most worrisome aspect is her 

apparent denial of the seriousness of her condition 

as evidenced by her sense that she needs no treat-

ment despite having moderate depressive symp-

toms. Despite those symptoms, however, she is 

functioning well at work. Given that picture, it is 

fairly likely that she will have a future recurrence of 

serious depression, but it remains unclear how much 

even such a worsening would affect her vocational 

functioning.

BiPolar disorder

Bipolar disorder, while considerably less common 

than alcohol abuse or depression (affecting slightly 

less than 2% of the population), poses a challenge for 

several reasons, including that the untreated course 

can have long periods of normal mood and normal 

functioning separated by briefer periods of very 

serious impairment.  Members of the audience were 

asked to respond to the following example:

Example 3: Sporadic treatment  
for bipolar disorder

Anna is a 26-year-old third-year law stu-

dent. She was first diagnosed with bipolar 

disorder at age 18 and has had two psychi-

atric admissions for manic episodes during 

which she was psychotic. She responded 

well to medication in the hospitals, but 

within three months of each discharge, she 

stopped treatment because she was “feeling 

so good.” In anticipation of applying for the 

bar exam, however, she went into treatment 

and is now on medication. Her psychiatrist 

says that she is currently compliant with 

treatment and is doing well. 

What would you require?

Audience Response:

As can be seen in Figure 3, fitness board members saw 

the applicant in Example 3 to be more problematic 
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than the previous two examples, likely because of 

the history of psychosis, which is directly relevant 

to work impairment. Sixteen percent of fitness board 

members thought that Anna should be denied certi-

fication, and none of the members from conditional 

admission states were comfortable with less than a 

year’s monitoring.

An Overview of Bipolar Disorder

The natural course of Bipolar I Disorder, a mood dis-

order with manic episodes and depressive episodes, 

is characterized by recurrent mood swings. In a 

manic episode, a person’s judgment is typically seri-

ously impaired, so that in such a condition, an attor-

ney is likely to be seriously vocationally impaired. 

Manic episodes, without treatment, tend to recur on 

average about every five years, so a history of such 

episodes is of concern to a fitness board.11 

Medications are quite effective in Bipolar I 

Disorder, so a clear history of medication compli-

ance lowers the risk of future manic episodes dra-

matically. The problem is that many patients enjoy 

the hypomanic episodes that are often part of the 

disorder: they enjoy the high energy and height-

ened mood that accompany these episodes and, as 

a result, may resist taking medication. In evaluating 

such applicants, insight into their condition and 

medication compliance are key factors in assessing 

prognosis.

Bipolar I versus Bipolar II Diagnosis

Many patients and others do not understand the dif-

ference between Bipolar I and Bipolar II Disorders 

(“Oh, he’s bipolar,” meaning he’s emotionally labile, 

has entered the lexicon of the young), but it is impor-

tant to understand the distinction, because over the 

past decade there has been a large increase in the 

frequency with which adolescents have been given 

a diagnosis of Bipolar II Disorder. In the fourth edi-

tion of the Diagnostic and Statistical Manual of Mental 

Disorders (known as the DSM-IV), a diagnosis of 

Bipolar I Disorder requires having had at least one 

Figure 3: Applicant with bipolar disorder: What fitness board members would require for Example 3 case
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full-blown manic episode. A diagnosis of Bipolar 

II Disorder implies that there has been no manic 

episode that meets DSM criteria but that the patient 

has experienced a hypomanic episode—it’s a more 

minor form of the disorder. 12  This distinction has 

been carried over into the new, fifth edition of the 

DSM (DSM-5), published in 2013.13

Controversy about Bipolar II Disorder Diagnosis in 

Adolescents

The use of Bipolar II Disorder diagnosis in adoles-

cents is controversial, the question being whether  

irritability and emotional lability without clear 

mania should be construed as a hypomanic episode. 

A fairly large number of adolescents have received 

a diagnosis of Bipolar II Disorder on the grounds 

of episodes of irritability, and the treating clinician 

often then prescribes a mood-stabilizing medica-

tion. Because of this, a fairly large number of young 

people who have never had a clear manic episode 

and have never been hospitalized have been given 

this diagnosis at some point. 

Such patients have a very different prognosis 

from those who qualify for a Bipolar I Disorder 

diagnosis. A Bipolar II Disorder diagnosis made 

in adolescence without recurrence of hypomanic 

symptoms in young adulthood raises a serious ques-

tion as to whether the young person is likely to have 

symptoms of Bipolar II Disorder as an adult. 

The DSM-5 attempts to address this controversy 

in two ways. The first limits making a diagnosis of 

Bipolar II Disorder in adolescents by tightening the 

criteria in cases where the main symptom of the 

hypomanic episode is irritability rather than manic 

euphoria. The second is by providing a new, alter-

native diagnosis, Disruptive Mood Dysregulation 

Disorder, that can only be initially given in adoles-

cence and may apply to some of these patients.14 

It remains to be seen how much these diagnostic 

changes will reduce the frequency of clinicians 

making a diagnosis of Bipolar II Disorder in young 

people.

Relating Audience Responses to What Is Known 

about Bipolar Disorder

In the example case, there are good grounds to be 

concerned about Anna’s future course. Her condi-

tion is one that, if untreated, will very likely recur; 

and psychotic, manic symptoms, with their atten-

dant poor judgment, are likely to affect the practice 

of law. The risk of relapse is best predicted by her 

treatment compliance, and so her past history of 

stopping treatment is worrisome. 

Not clear from the example is the course of 

her manic symptoms. In some patients, symptoms 

come on relatively slowly, and others, such as fam-

ily members, may be able to persuade the patient to 

enter treatment at that time. If that were the case, 

then the risk of her doing harm as an attorney would 

be mitigated. For other patients, however, manic 

symptoms come on rapidly, and the patients enjoy 

the onset of manic symptoms and so resist treat-

ment. Therefore, a history of symptom onset would 

be important to address in an independent medical 

examination, in addition to obtaining an assessment 

of the patient’s level of insight and her motivation 

for continuing treatment. 

individual Behavior is hard to 
Predict

How surprised should we be that it’s difficult to pre-

dict how mental health conditions will develop in an 

individual? The answer is “not very.” Longitudinal 

studies across a wide array of behavioral domains 

suggest a low ability to predict. Studies of suicide, 

dangerousness, and criminal behavior all have the 

same themes in common: one can find risk factors 
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that increase the probability that an individual will 

suffer a bad outcome, but these risk factors have 

limited success when applied to an individual. The 

Levin et al. study15 provides support for a conclusion 

that accurately predicting formal bar discipline in an 

individual case can’t be done. 

Why is individual behavior so difficult to pre-

dict? For many conditions, the predictive causal 

chain has many steps, and each step has room for 

error. The chain includes   

•	 applicants with the conditions discussed, 

alcoholism and mood disorders, are hetero-

geneous groups with widely varying symp-

toms and symptom severity, so their courses 

will be varied;

•	 multiple variables affect outcomes, and 

we’re not sure which have the most predic-

tive power;

•	 accurate and reliable measurement of rel-

evant variables is difficult;

•	 extended length of time (years) until out-

come means that many unanticipated events 

will intervene; and

•	 an adverse mental health outcome may not 

imply vocational impairment. 

Remember that group statistics that imply connec-

tions between risk factors and adverse outcomes are 

statements about groups. It is much harder to apply 

such statistics to an individual.

Beware oF cognitive Biases in 
Making decisions

How people make decisions has become a subject of 

academic study. While a full discussion of this topic 

is beyond the scope of this article, a few comments 

may be in order. Given that hard data and good 

predictors are often missing in the judgments fit-

ness boards need to make, the role of intuitive judg-

ment is considerable. It is important, therefore, to be 

aware of cognitive biases that may affect intuitive 

judgments. Through many intriguing social science 

experiments, research has discovered that our intui-

tive judgments are less reasonable than we usually 

recognize.16 The most robust findings include the 

following:

•	 People tend to be risk averse. Given an appli-

cant who poses some risk of future misbe-

havior, risk aversion tends to lead people to 

overweight the possible risk. 

•	 People have a tendency to avoid considering base 

rates and to see rare events as more common than 

they actually are. One effect of this tendency 

is to increase risk aversion, because the risk 

of an unlikely outcome seems greater than 

it actually is.

•	 People tend to judge cases using impression 

matching. If people do not have wide experi-

ence with a situation, they tend to match to 

a known similar case. For example, if people 

have a friend, family member, or personal 

experience with a problem, they will tend to 

see the new case as being similar to the one 

in their experience. Their own experience 

tends to anchor their understanding. They 

tend not to recognize that their own experi-

ence with an issue is not necessarily typical 

and so undervalue the often important dis-

tinctions between their experience and the 

present case.

•	 People tend to see conditions as persistent, 

rather than regressing toward the mean. 

Alcohol abuse and depression, for example, 
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tend to be waxing and waning conditions. 

Applicants come before the fitness board 

when they have had a recent exacerba-

tion—when they’re at their worst—and it’s 

easy to forget that the natural course when 

things are at their worst is for things to get 

better, to tend toward the mean. Regression 

toward the mean is not an intuitive notion.  

 

 Consider a group of golfers who all aver-

age shooting the same score. On the first day 

of a tournament, Golfer Good-Day shoots 

eight shots better than his average, and 

Golfer Bad-Day shoots eight shots worse. 

Most people think the most likely scenario 

is that on the second day of the tourna-

ment, they will do about as well as on 

the first day. In reality, the most likely 

outcome is that on the second day, Golfer 

Good-Day will do worse than he did on 

day one, and Golfer Bad-Day will do better: 

their scores will regress toward the mean.  

 

 Daniel Kahneman, a highly regarded fig-

ure in studying such biases, has proposed 

that one can correct one’s intuitive judg-

ments of predicting events by selecting a 

midpoint between one’s intuitive judgment 

and the base rate.17 So, for example, if your 

impression is that there is a 50% chance an 

applicant will get into trouble with the bar, 

and the base rate for bar discipline is 2.5%, 

a point halfway between, 26%, is likely to 

be a considerably more accurate judgment 

of actual risk than your intuitive judgment. 

If there are other factors that are known to 

affect the outcome, one can adjust by mov-

ing somewhat off the midpoint in making 

an assessment.

•	 People are overly confident in their judgments.  

They tend to underestimate how much 

their cognitive biases interfere with their 

judgments. 

These biases have been studied primarily in 

individuals. Fitness boards operate as groups, and 

other factors affect group decision making. Group 

factors vary considerably among groups depend-

ing on how the group is structured and the par-

ticular relationships between individual members. 

The anchoring effect is typically strong in groups: 

the first opinion expressed about a candidate in a 

group discussion tends to set an anchor point for 

the group’s view. Groups also tend to strive for 

consensus, which may have the effect of limiting 

dissent, so it is important for groups to actively 

encourage disparate views. On the upside, because 

group members have different perspectives, biases 

stemming from individual impression matching or 

limited experience with a particular type of appli-

cant tend to get cancelled out.

conclusion

The vast majority of attorneys practice ethically and 

competently, and predicting which bar applicants 

will not do well remains a challenge. The very low 

rate of actual denials suggests that fitness boards 

understand that it is very difficult to make a strong 

enough prediction to justify denying certification. 

In cases involving fairly severe alcohol and men-

tal health problems, boards typically give applicants 

a chance to demonstrate that they can function with-

out significant impairment while being monitored, 

either through requiring a period of up to a year of 

unimpaired functioning before taking the bar exam-

ination or through conditional admission. Most 

applicants are able to rise to this challenge. Such 
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interventions may have some therapeutic value in 

reducing future risk. 

Given the complexities inherent in making accu-

rate long-term predictions regarding an individual’s 

behavior, it seems unlikely that in the coming 

decade we will have a database that will signifi-

cantly improve our ability to quantify the future risk 

of impairment. At some future point, advances in 

understanding psychiatric conditions, especially in 

understanding brain circuitry and genetic vulnera-

bilities, may well markedly improve our ability to 

predict outcomes in individuals. In the meantime, 

understanding of, and appreciation for, the cogni-

tive biases that tend to affect decision making under 

uncertainty can be of use in improving decision 

making. 
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