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W
ith the expansion of lawyers from 

the United States practicing else-

where and with the creation of the 

World Trade Organization (WTO) 

and the accompanying negotiation for a General 

Agreement on Trade in Services (GATS), there has 

been a call for greater flexibility in the admission of 

non-United States lawyers in the various bars of the 

states. Various constituencies within the American 

Bar Association (ABA) have called for modifications 

in the qualifications for admission of foreign attor-

neys and have suggested that the states would have 

to alter their practices to recognize the globalization 

of legal practice. There have been some suggestions 

that the GATS negotiations would force changes on 

the states through the actions of the United States 

Trade Representative (USTR) as part of a resulting 

international agreement.3

Although this drumbeat has been constant, 

there has been only limited discussion as to whether 

and under what circumstances the states could be 

forced to admit foreign lawyers. In addition, states 

have been moving on their own in the direction of 

more flexibility in setting forth criteria for admission 

to the bar, although most of the activity has been to 

enable lawyers from different states to practice or gain 

admission in other states. This article will discuss these 

aspects of the question of the regulation of lawyers.
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A 1971 United States Supreme Court decision, 

Younger v. Harris, breathed life to the term “Our 

Federalism.”4

[It] does not mean blind deference to “States’ 

Rights” any more than it means centraliza-

tion of control over every important issue 

in our National Government and its courts. 

The Framers rejected both these courses. 

What the concept does represent is a system 

in which there is sensitivity to the legiti-

mate interests of both State and National 

Governments . . . .5

Almost 30 years later, the Court noted in the 

context of the reach of a federal bankruptcy statute: 

“Although the Constitution grants broad powers 

to Congress, our federalism requires that Congress 

treat the States in a manner consistent with their sta-

tus as residuary sovereigns and joint participants in 

the governance of the Nation.”6 With the increasing 

globalization of the legal profession, the question 

that remains is what is the role of the various states 

concerning limitations on legal practice and whether 

certain actions of the federal government might 

trump the states’ role.

There are those in the organized bar who would 

wish away the states’ power over the regulation of 

the admission of lawyers to practice in their respec-

tive jurisdictions. The American Bar Association 

continually has, at a minimum, advocated the con-

trol of practice by the states, while exhorting them 

to adopt model rules to broaden practice rules and 

maintaining its monopoly on accreditation of law 

schools in the United States.7 Some states indepen-

dently have taken the lead and expanded the ability 

of nonstate and non-United States lawyers to prac-

tice in their jurisdictions.

A series of decisions by the Supreme Court dur-

ing the last several decades lend support to the basic 

independence of states in this area, and one might 

conclude that, if push came to shove, the states 

might even prevail against GATS and the United 

States Trade Representative. The starting point is a 

summary reversal by the Supreme Court in a situ-

ation where several prominent New York lawyers 

were hired by Larry Flynt to defend him against 

an Ohio criminal prosecution. The difficulty was 

the fact that these individuals were not admitted to 

practice in neighboring Ohio, and the Ohio courts 

had refused pro hac vice admission without a hear-

ing. The United States Court of Appeals for the Sixth 

Circuit had affirmed an order of the federal district 

court directing such a hearing on their motion. 

However, the Supreme Court granted certiorari and, 

without oral argument, reversed the lower federal 

courts.8

The per curiam opinion concluded that there 

was no substantial federal question at issue because 

there “is no right of federal origin that permits such 

lawyers to appear in state courts without meet- 

ing that State’s bar admission requirements.”9 The 

summary nature of the decision is all the more sur-

prising because it involves a criminal defendant’s 

desire to have particular counsel represent him. 

The Court shows little sympathy for this position. 

The Court rejects any notion of a right to cross- 

jurisdiction practice: “Such an asserted right flies in 

the face of the traditional authority of state courts 

to control who may be admitted to practice before 

them.”10

In 1985, the Court reaffirmed the validity of its 

holding. In striking down New Hampshire’s rules that 

limited bar admission to residents, thus excluding an 

adjacent Vermont resident, Justice Powell summarized 
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the Court’s position in Leis: “We concluded that the 

States should be left free to ‘prescribe the qualifications 

for admission to practice and the standards of profes-

sional conduct’ for those lawyers who appear in its 

courts. . . . The nonresident who seeks to join a bar . . . 

must have the same professional and personal qualifica-

tions required of resident lawyers.”11

Fast-forward 20 years to 2006. The Supreme Court 

was confronted with a situation where both the defen-

dant and the United States agreed that a trial judge 

had erroneously disqualified pro hac vice counsel; 

the question was on remedy. The Court majority and 

dissent emphasized “[n]othing we have said today 

casts any doubt or places any qualification upon 

our previous holdings that limit the right to 

counsel of choice . . . . Nor may a defendant insist 

on representation by a person who is not a mem-

ber of the bar.”12

Thus, the Supreme Court has never retreated 

from its broad deference to the states in the Leis case. 

A decision from 2008 buttresses the role of the states 

under our federalism.13 This time the question before 

the Court involved the purported authority of the 

President in the field of foreign affairs against the  

position of a state. There was no question that Texas  

had violated its obligations under the Vienna 

Convention on Consular Relations when a non- 

citizen defendant had not been told of his right to 

contact a consular official.14 Ultimately, the defen-

dant had been sentenced to death.15 The International 

Court of Justice (ICJ) had ordered the United States 

to ascertain whether there had been any effect on the  

conviction and sentence as a result of the viola-

tion of the Convention.16 In a formal Memorandum 

to the Attorney General, President George W. 

Bush directed the Department of Justice to secure  

compliance with the ICJ’s judgment.17 Upon request, 

the Texas Court of Criminal Appeals declined to 

comply, finding that the issue had been procedurally 

defaulted and that the President had no authority to 

direct Texas to modify its procedure.18

Speaking for the Court, Chief Justice Roberts wrote 

an opinion that affirmed the Texas court. Noting the 

broad power the President has in matters of foreign 

relations, he concluded that “[t]he responsibility for 

transforming an international obligation arising from 

a non-self-executing treaty into domestic law falls to 

Congress.”19 Furthermore:

[T]he Government has not identified a 

single instance in which the President has 

attempted (or Congress has acquiesced in) a 

Presidential directive issued to state courts, 

much less one that reaches deep into the 

heart of the State’s police powers and com-

pels state courts to reopen final criminal 

judgments and set aside neutrally applicable 

state laws. The Executive’s narrow and strictly 

limited authority to settle international claims 

disputes pursuant to an executive agreement 

cannot stretch so far as to support the current 

Presidential Memorandum.20

There are several parallels to the WTO and 

GATS situation. The WTO dispute mechanism is not 

a self-executing treaty. Furthermore, Section 102(b) 

of the Uruguay Round Agreements Act, setting in 

motion United States participation, states:

    No State law, or the application of such 

a State law, may be declared invalid as to 

any person or circumstance on the ground 

that the provision or application is incon-

sistent with any of the Uruguay Round 

Agreements, except in an action brought by 
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the United States for the purpose of declaring 

such law or application invalid.21

The reference in Medellin to “heart of the State’s 

police powers”22 finds a ready parallel with many 

Court statements about the power of states to regu-

late admission to the bar. It would seem that the 

USTR could not unilaterally negotiate away the 

requirements for admission to the bar and indepen-

dently force implementation on the states.

This is not to suggest that the federal govern-

ment is impotent when its own interests are at stake. 

I just suggest that, at minimum, it probably would 

take an act of Congress to override state authority 

for a GATS agreement. Congress has evidenced its 

ability to so act in another context involving cross-

jurisdiction practice within the United States. For 

example, in 2005, Congress passed a measure as part 

of the Department of Defense Authorization Act 

that permitted military personnel to provide legal 

assistance to members of the armed services, their 

dependents, and their survivors as well as some 

civilian employees:

    (d)(1) Notwithstanding any law regard-

ing the licensure of attorneys, a judge advocate 

or civilian attorney who is authorized to pro-

vide military legal assistance is authorized to 

provide that assistance in any jurisdiction, sub-

ject to such regulations as may be prescribed by 

the Secretary concerned.

    (2) Military legal assistance may be 

provided only by a judge advocate or a civil-

ian attorney who is a member of the bar of 

a Federal court or of the highest court of a 

State.23

The Senate report noted that “questions have 

been raised by some as to whether attorneys pro-

viding such assistance outside the States in which 

they are licensed are engaging in the unauthorized 

practice of law. This provision would codify the 

long-accepted practice with respect to the provi-

sion of legal assistance.”24 The federal interest in the 

maintenance of its armed services trumped any state 

rule limiting the practice of attorneys.

The focus has been on the activities of the states 

in looking at GATS. However, there is another 

avenue. There is separate admission to the various 

bars of the federal district courts for each district.25 

Certainly this is an exclusively federal sphere. Just 

as the Supreme Court has indicated that it is not 

the business of the states concerning regulation of 

lawyers who practice exclusively under the rules 

of the Patent Office,26 so too would admission to 

practice before the various federal bars be outside 

the jurisdiction of the states. The federal government 

could permit foreign attorney admission to the vari-

ous federal bars, presumably either through Judicial 

Conference rulemaking27 or by statute.

The GATS negotiations traditionally have 

focused on the use of foreign legal consultants 

(FLCs)—foreign lawyers in good standing in their 

home countries.28 These individuals have a separate 

status but are not admitted to the bar and are limited 

in what they can do. They can provide advice on the 

law of their home countries. They may not appear 

in state courts—without special permission—and 

usually may not be involved with real estate transac-

tions or wills.29 Not surprisingly, despite enactment 

by more than half of the states, the number of FLCs 

in most jurisdictions is rather small. Occasionally, 

there are disciplinary actions where the FLC crosses 

the line and acts contrary to the rule as a local state 

lawyer.30
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There has been a charm offensive by some for-

eign bars to obtain approval in the United States. 

For example, the organized bar of Australia, the 

Law Council of Australia, attended sessions of the 

Conference of Chief Justices and lobbied heavily to 

arrange some form of admission, including inviting 

state judges to Australia for meetings. The conference 

passed resolutions in 2007 urging state boards of law 

examiners to consider permitting Australian attor-

neys to sit for the bar examination in various states 

and in 2009 to consider some form of reciprocity.31

The focus for foreign attorneys and those advo-

cating for them has been to permit temporary prac-

tice, to admit to the bar on motion, or to enable 

individuals to sit for a bar examination. The ABA 

Commission on Multijurisdictional Practice’s 2002 

Report to the ABA House of Delegates included a model 

rule for temporary practice by foreign lawyers32 in 

addition to a model rule for admission on motion for 

those within the United States.33 The latter originated 

in the Bar Admissions Committee of the Section of 

Legal Education and Admissions to the Bar, but the 

former never was vetted to the same extent through 

that section or that committee. Both passed the 

House of Delegates, but the former has picked up 

only a small number of enactments. In contrast, the 

latter has been approved by an increasing number 

of jurisdictions approaching 80 percent. Similarly, 

about 80 percent of the states have enacted ABA-

recommended safe harbor provisions for lawyers in 

the United States engaged in short-term representa-

tion of clients in states in which they are not admit-

ted.34 The safe harbor provision does not extend to 

non-United States attorneys, and few states permit 

its application to foreign attorneys.35

Sitting for the bar examination has become a 

cottage industry for foreign attorneys in New York. 

About one-third of the applicants in the February 2010 

cycle received their legal education outside the United 

States,36 while almost 3,000 foreign-educated individu-

als took the July 2010 exam, representing one-quarter 

of all examinees.37 New York permits individuals who 

have completed a graduate law degree—usually one 

year of study—from a common law jurisdiction to sit 

for the bar.38 The pass rate is considerably lower than 

that for domestic applicants.39 Many want the creden-

tial and do not follow through with the character and 

fitness portions of the New York bar, which take place 

after passage of the examination, rather than prior to 

the exam as in most states. LL.M. programs generally 

are cash cows for United States law schools.40 There 

is no accreditation of LL.M. programs in the United 

States. Rather the only interest of the ABA Council 

of the Section of Legal Education and Admissions 

to the Bar—the accrediting body—is that the LL.M. 

program does not adversely affect the Juris Doctor 

program. There have been some calls for the ABA to 

accredit these programs, particularly because they 

have become a vehicle in some states for individuals 

to sit for the bar examinations.41 There also has been 

some interest in the ABA becoming involved in the 

accreditation of non-United States law schools, and in 

2009 the Conference of Chief Justices urged the ABA 

Section of Legal Education and Admissions to the Bar 

to consider developing a certification program for 

legal education providers in common law countries.42 

The ABA has only looked at United States programs 

abroad, often conducted in concert with non-United 

States law schools. However, accreditation would be 

a huge increase in jurisdiction for the ABA and would 

require extended and increased resources. As a first 

step, there has been some support for accreditation 

consideration of a non-United States law school that
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claims to be in full compliance with existing ABA 

standards.43 The council is currently considering this 

issue.44

Of course, the elephant in the room is how can 

states adhere to a requirement that United States bar 

candidates for admission be graduated from ABA-

accredited schools and admit attorneys from abroad 

who do not have a similar accrediting body? Would 

not a graduate from a non-ABA-accredited school 

insist that she be treated in the same manner?45 Would 

the whole accrediting process collapse if there would 

be an end run around the process?

The activity that has involved state boards of 

law examiners recently concerning potential mul-

tijurisdictional practice has been an effort to create 

a uniform bar examination. Without much fanfare, 

the Bar Admissions Committee of the ABA Section 

of Legal Education and Admissions to the Bar began 

discussing the possibility at its meetings in 2006 and 

2007, and there was general interest and support.46 

The National Conference of Bar Examiners (NCBE) 

solicited interest among the states and held a meeting 

in January 2008 in New Orleans for the 21 jurisdictions  

that were already using the three components of the 

proposed Uniform Bar Examination at that time. There 

also was a presentation to the Conference of Chief 

Justices and another meeting in Madison, Wisconsin, 

in June 2009.47 The catalyst was that increasing num-

bers of states were using products of NCBE as com-

ponents of their respective bar exams: the Multistate 

Bar Examination, the Multistate Essay Examination, 

the Multistate Performance Test, and the Multistate 

Professional Responsibility Examination. A commit-

tee of NCBE came up with uniform criteria—the 

MBE would be weighted 50 percent.48 Nineteen states 

already use all four NCBE products, and Missouri and 

North Dakota are in the vanguard.49 Different states 

will have different cut scores, but there should be 

improved portability.50

States have taken the subject of multijurisdictional 

practice seriously and have taken significant strides in 

that regard.51 The question of the admission of foreign 

lawyers has not yet galvanized the same core support. 

The failure to date of the Doha round on GATS52 has 

lessened the effect of the clarion call for action to open 

up state bars to non-United States attorneys. However, 

the drumbeat of particularly the United States interna-

tional bar has kept the issue front and center.53 Some in 

ABA leadership attempted to push multidisciplinary 

practice a decade ago, but it fell on deaf ears.54 It will be 

interesting to see how the call for the admission of for-

eign attorneys will play. In 2009, the ABA president 

created a commission, Ethics 20/20, to study globaliza-

tion, technology, and the Model Rules of Professional 

Conduct. Its report is due in 2012, and it will make rec-

ommendations on many of the issues discussed in this 

article.55 
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