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T
itle II of the Americans with Disabilities 

Act (the ADA) prohibits discrimination 

against disabled individuals in the 

services, programs, and activities of state 

and local governments. This general prohibition 

extends to the administration of examinations by state 

governmental entities. Title III of the ADA prohibits 

discrimination by “public accommodations,” such 

as hotels, restaurants, museums, and auditoriums, 

but it also includes a section that applies expressly to 

entities that administer examinations. 

On September 15, 2010, the United States 

Department of Justice (DOJ) released new regula-

tions under Titles II and III of the ADA (to be effec-

tive as of March 15, 2011).1 The vast majority of 

the new regulations are not relevant to the testing- 

related activities of state bar examiners. A handful of 

regulatory changes are relevant, however, as is the 

DOJ’s supplemental discussion of testing accommo-

dations in a document that accompanied the new reg-

ulations titled “Appendix A to Part 36—Guidance on 

Revisions to ADA Regulation on Nondiscrimination 

on the Basis of Disability by Public Accommodations 

and Commercial Facilities.”2 

fiRSt PRiNciPleS: the laNguage of 
the ada

The only provision in Titles II and III of the ADA that 

expressly addresses the administration of examina-

tions is Section 12189:

Any person that offers examinations or 

courses related to applications, licensing, 

certifications, or credentialing for second-

ary or postsecondary education, professional, 

or trade purposes shall offer such exami- 

nations or courses in a place and manner 

accessible to persons with disabilities or offer 

alternative accessible arrangements for such 

individuals.3   

Section 12189 is found in Title III of the ADA.

the doJ’S Notice of PRoPoSed 
RulemakiNg

In June 2008, the DOJ issued a Notice of Proposed 

Rulemaking (NPRM) to amend its ADA regulations.4 

The proposed amendments included a very minor 

change to 28 C.F.R. § 36.309, which is the section of 

the regulations that implements Section 12189 of the 

ADA. The proposed change imposed a “reasonable-
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ness” requirement on testing entities when asking 

examinees to provide documentation in support of 

accommodation requests.5 The new regulatory lan-

guage mirrored language that was already found in 

the DOJ’s ADA Title III Technical Assistance Manual,6  

and most testing entities had reasonable documenta-

tion requirements in place already. Therefore, the 

proposed amendment to Section 36.309 was not 

controversial. 

The DOJ’s ADA rulemaking, along with other 

open rulemakings, was placed on hold by the Obama 

administration when it took office in January 2009, 

but final regulations were published in the Federal 

Register on September 15, 2010.7 The new regula-

tions include changes to 28 C.F.R. § 36.309, as well 

as changes to other provisions that may be relevant 

in the context of requests for specific auxiliary aids 

or accommodations.8 The effective date of the new 

regulations is March 15, 2011. 

The discussion that follows identifies the new 

regulatory language that is likely to be of interest to 

organizations that administer examinations. It also 

includes related discussion from the DOJ’s Appendix 

A, the “Guidance” document that was published 

with the amendments to the actual regulations. 

SuggeSted ReviSioN to the doJ’S 
title ii RegulatioNS to exPReSSly 
addReSS teStiNg

Before discussing the DOJ’s new Title III ADA regu-

lations, it is worth mentioning an amendment that 

was suggested for the Title II regulations. Title II 

applies to services provided by state and local gov-

ernmental entities. In response to its 2008 NPRM, 

the DOJ “received one comment requesting that [the 

DOJ] specifically include language regarding exami-

nations and courses in the title II regulation.”9 The 

DOJ declined to do so, stating as follows:

Because section 309 of the ADA [(42 U.S.C. 

§ 12189)] reaches “[a]ny person that offers 

examinations or courses related to applica-

tions, licensing, certification, or credentialing 

for secondary or [postsecondary] education, 

professional, or trade purposes,” public enti-

ties also are covered by this section of the 

ADA.  . . .  [T]he Department acknowledges 

that the title III regulation, because it ad-

dresses examinations in some detail, is useful 

as a guide for determining what constitutes 

discriminatory conduct by a public entity in 

testing situations.10

The DOJ stated above that the Title III regula-

tions dealing with examinations can be consulted as 

a “guide for determining what constitutes discrimi-

natory conduct by a public entity in testing situa-

tions,” because public entities are covered by the 

testing provision in Title III of the ADA, 42 U.S.C. 

§ 12189. However, Title III is captioned “Public 

Accommodations and Services Operated by Private 

Entities,” and 42 U.S.C. § 12189 has generally been 

understood as being directly applicable only to 

private testing entities. As the DOJ itself explained 

when it first promulgated regulations implementing 

Section 12189, Section 12189 “is intended to fill the 

gap that is created when licensing, certification, and 

other testing authorities are not covered by section 

504 of the Rehabilitation Act [because they do not 

receive federal funds] or title II of the ADA [because 

they are private entities rather than state or local 

governmental entities].”11  

Consistent with that background, the DOJ’s 

regulations state that 28 C.F.R. § 36.309 applies to 

any “[p]rivate entity that offers examinations or 
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courses related to applications, licensing, certifica-

tion, or credentialing for secondary or postsecond-

ary education, professional, or trade purposes.”12 

And the DOJ’s Title II Technical Assistance Manual 

states that “[p]ublic entities are not subject to title 

III of the ADA, which covers only private entities. 

Conversely, private entities are not subject to title II.”13 

In all events, courts are likely to look to 28 C.F.R. 

§ 36.309 in all non-employment cases involving test-

ing accommodation requests, regardless of whether 

the testing entity is a public or private entity.

the doJ’S teStiNg-Related ReviSioNS 
to itS title iii RegulatioNS

Set forth below are various provisions from the 

DOJ’s Title III regulations that are relevant to test-

ing. In some instances, language is also quoted from 

Appendix A, the “Guidance” document that accom-

panied the DOJ’s amendments to its regulations.

Revisions to 28 C.F.R. § 36.104 (“Definitions”)

The DOJ added two new definitions to the Title III 

regulations, for terms found in a later section of the 

regulations that discusses the types of auxiliary aids 

and services that may be needed for certain types of 

disabilities (the new language is shown in italics): 

§ 36.104 Definitions.

…

Qualified interpreter means an interpreter who, 

via a video remote interpreting (VRI) service or an 

on-site appearance, is able to interpret effectively, 

accurately, and impartially, both receptively and 

expressively, using any necessary specialized 

vocabulary. Qualified interpreters include, for 

example, sign language interpreters, oral translit-

erators, and cued-language transliterators.

Qualified reader means a person who is able to 

read effectively, accurately, and impartially using 

any necessary specialized vocabulary.

[Appendix A Guidance:]

[T]he Department emphasizes that a reader, in 

order to be “qualified,” must be skilled in reading 

the language and subject matter and must be able 

to be easily understood by the individual with the 

disability. For example, if a reader is reading aloud 

the questions for a bar examination, that reader, 

in order to be qualified, must know the proper pro-

nunciation of all legal terminology used and must 

be sufficiently articulate to be easily understood by 

the individual with a disability for whom he or she 

is reading.14   

 

Revisions to 28 C.F.R. § 36.303 (“Auxiliary Aids 

and Services”)

The DOJ added new examples to its list of auxiliary 

aids and services that may be needed for individuals 

with certain types of disabilities, as well as a discus-

sion of what the DOJ means when it says that auxil-

iary aids and services should ensure “effective com-

munication” (the new language is shown in italics):

§ 36.303 Auxiliary aids and services.

…

(b) Examples: The term “auxiliary aids and ser-

vices” includes –

… 

(1) Qualified interpreters . . . or other effective meth-

ods of making aurally delivered information avail-

able to individuals who are deaf or hard of hearing. 

(2) Qualified readers; taped texts; audio record-

ings; Brailled materials and displays; screen reader 
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software; magnification software; optical readers; 

secondary auditory programs (SAP); large print 

materials; accessible electronic and information 

technology; or other effective methods of making 

visually delivered materials available to individuals 

who are blind or have low vision;

...

(c) Effective communication.

A public accommodation shall furnish appropriate 

auxiliary aids and services where necessary to 

ensure effective communication with individuals 

with disabilities . . . . 

...

(ii) The type of auxiliary aid or service necessary 

to ensure effective communication will vary in 

accordance with the method of communication 

used by the individual; the nature, length, and 

complexity of the communication involved; and 

the context in which the communication is taking 

place. A public accommodation should consult 

with individuals with disabilities whenever pos-

sible to determine what type of auxiliary aid is 

needed to ensure effective communication, but 

the ultimate decision as to what measures to 

take rests with the public accommodation, pro-

vided that the method chosen results in effective 

communication. In order to be effective, auxil- 

iary aids and services must be provided in acces-

sible formats, in a timely manner, and in such a 

way as to protect the privacy and independence 

of the individual with a disability.

[Appendix A Guidance:] 

Section 36.303 in the final rule codifies the 

Department’s long[-]standing policies in this area, 

and includes provisions based on technological 

advances and breakthroughs in the area of aux-

iliary aids and services that have occurred since 

the 1991 title III regulation was published.

…

As the Department noted in the preamble to the 

NPRM, the list of auxiliary aids in § 36.303(b) 

is merely illustrative. The Department does not 

intend that every public accommodation covered 

by title III must have access to every device or all 

new technology at all times, as long as the com-

munication provided is effective.

...

Many commenters urged the Department to 

amend this provision to require public accom-

modations to give primary consideration to the 

expressed choice of an individual with a disability. 

However, as the Department explained when it 

initially promulgated the 1991 title III regulation, 

the Department believes that Congress did not 

intend under title III to impose upon a public 

accommodation the requirement that it give pri-

mary consideration to the request of the individual 

with a disability.

...

[T]he Department understands that there are 

many new devices and advances in technol-

ogy that should be included in the definition of 

available auxiliary aids and is including many of 

the telecommunications devices and some new 

technology. While much of this technology is not 

expensive and should be available to most title III 

entities, there may be legitimate reasons why in a 

particular situation some of these new and devel-

oping auxiliary aids may not be available, may 

be prohibitively costly (thus supporting an undue 

burden defense), or may otherwise not be suitable 

given other circumstances related to the particular 

terrain, situation, or functionality in specialized 

areas where security, among other things, may be 

a factor limiting the appropriateness of the use of 

a particular technology or device.15 
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Revisions to 28 C.F.R. § 36.309 (“Examinations and 

Courses”)

The only amendment to 28 C.F.R. § 36.309 that was 

included in the DOJ’s June 2008 NPRM was the 

amendment requiring testing entities to have “rea-

sonable” documentation requirements. The final 

rule included two additional requirements (the new 

language is shown in italics):  

§ 36.309 Examinations and courses.

…

(1) Any private entity offering an examination 
covered by this section must assure that – 

… 

(iv) Any request for documentation, if such 
documentation is required, is reasonable and 
limited to the need for the modification, accom-
modation, or auxiliary aid or service requested.

(v) When considering requests for modifica-
tions, accommodations, or auxiliary aids or 
services, the entity gives considerable weight 
to documentation of past modifications, 
accommodations, or auxiliary aids or services 
received in similar testing situations, as well 
as such modifications, accommodations, or 
related aids and services provided in response 
to an Individualized Education Program (IEP) 
provided under the Individuals with Disabilities 
Education Act or a plan describing ser- 
vices provided pursuant to section 504 of the 
Rehabilitation Act of 1973, as amended (often 
referred to as a Section 504 Plan).

(vi) The entity responds in a timely manner to 
requests for modifications, accommodations, or 
aids to ensure equal opportunity for individuals 

with disabilities.16

 the doJ’S aPPeNdix a diScuSSioN 
RegaRdiNg accommodatioNS foR 
examiNatioNS

The DOJ’s amendment to 28 C.F.R. § 36.309 added 

only three sentences and imposed relatively straight-

forward requirements: (1) have reasonable documen-

tation requirements, (2) give considerable weight to 

past accommodations, and (3) respond to requests 

in a timely manner. For many if not most testing 

entities, these requirements will not result in any 

changes in the way they already handle accommoda-

tion requests.

However, the DOJ supplemented its limited 

changes to the regulation with almost three pages 

of single-spaced text relating to accommodations 

in the testing context in its “Appendix A to Part 

36—Guidance  on Revisions to ADA Regulation 

on Nondiscrimination on the Basis of Disability by 

Public Accommodations and Commercial Facilities.” 

Appendix A is not part of the actual regulations, 

but it will still be referenced by some examinees 

when seeking accommodations, and it indicates the 

perspective the DOJ will have when investigating 

complaints.

Appendix A includes the following statements 

by the DOJ relating to requests for accommodations 

on examinations:

[S]ignificant problems remain for individuals 
with disabilities who seek necessary modifi-
cations to examinations and courses. These 
problems include detailed questions about the 
nature of documentation materials submitted by 
candidates, testing entities’ questioning of doc-
umentation provided by qualified professionals 
with expertise in the particular disability at issue, 
and lack of timeliness in determining whether 
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to provide requested accommodations or 
modifications.

…

It remains the Department’s view that, when 
testing entities receive documentation provided 
by a qualified professional who has made an 
individualized assessment of an applicant that 
supports the need for the modification, accom-
modation, or aid requested, they shall generally 
accept such documentation and provide the 
accommodation. 

…

[I]f an applicant has been granted accommoda-
tions post-high school by a standardized testing 
agency, there is no need for reassessment for 
a subsequent examination.

…

Commenters also sought clarification of the 
term individualized assessment. The Depart-
ment’s intention in using this term is to ensure 
that documentation provided on behalf of a 
testing candidate is not only provided by a 
qualified professional, but also reflects that 
the qualified professional has individually and 
personally evaluated the candidate as opposed 
to simply considering scores from a review of 
documents. This is particularly important in the 
learning disabilities context, where proper diag-
nosis requires face-to-face evaluation. Reports 
from experts who have personal familiarity with 
the candidate should take precedence over 
those from, for example, reviewers for testing 
agencies, who have never personally met the 
candidate or conducted the requisite assess-
ments for diagnosis and treatment. 

…

The Department’s view is that . . . [w]hen an 
applicant’s documentation demonstrates a con-
sistent history of a diagnosis of a disability, and 
is prepared by a qualified professional who has 
made an individualized evaluation of the appli-
cant, there is little need for further inquiry into 
the nature of the disability and generally testing 
entities should grant the requested modifica-
tion, accommodation, or aid.

…

The new regulatory language clarifies that an 
applicant’s past use of a particular modification, 
accommodation, or auxiliary aid or service in a 
similar testing setting or pursuant to an IEP or 
Section 504 Plan provides critical information 
in determining those examination modifications 
that would be applicable in a given circum-
stance. The addition of this language and the 
appropriate weight to be accorded it is seen as 
important by the Department because the types 
of accommodations provided in both these cir-
cumstances are typically granted in the context 
of individual consideration of a student’s needs 
by a team of qualified and experienced profes-
sionals. Even though these accommodations 
decisions form a commonsense and logical 
basis for testing entities to rely upon, they are 
often discounted and ignored by testing entities.

For example, considerable weight is warranted 
when a student with a Section 504 Plan in 
place since middle school that includes the 
accommodations of extra time and a quiet room 
for testing is seeking these same accommoda-
tions from a testing entity covered by section 
[12189] of the Act. In this example, a testing 
entity receiving such documentation should 
clearly grant the request for accommodations. 
A history of test accommodations in secondary 
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schools or in postsecondary institutions, par-
ticularly when determined through the rigors 
of a process required and detailed by Federal 
law, is as useful and instructive for determining 
whether a specific accommodation is required 
as accommodations provided in standardized 
testing situations.

It is important to note, however, that the 
inclusion of this [requirement to give consid-
erable] weight does not suggest that indi-
viduals without IEPs or Section 504 Plans 
are not also entitled to receive testing 
accommodations.

…

[M]any students with learning disabilities have 
made use of informal, but effective[,] accom-
modations. For example, such students often 
receive undocumented accommodations such 
as time to complete tests after school or at 
lunchtime, or being graded on content and not 
form or spelling of written work. Finally, testing 
entities shall also consider that because private 
schools are not subject to the [Individuals with 
Disabilities Education Act (IDEA)], students at 
private schools may have a history of receiving 
accommodations in similar settings that are not 
pursuant to an IEP or Section 504 Plan.

…

Testing entities are to ensure that their estab-
lished process for securing testing accommo-
dations provides applicants with a reasonable 
opportunity to supplement the testing entities’ 
requests for additional information, if neces-
sary, and still be able to take the test in the 

same testing cycle.17 

aSSeSSiNg aPPeNdix a

Unfortunately, the supplemental discussion quoted 

above does not reflect a balanced analysis of the 

factual and legal issues that arise in the context of 

accommodation requests for standardized tests. The 

DOJ appears to have taken at face value blanket 

criticisms that, even if warranted as to some entities, 

certainly do not apply to all testing entities. At the 

same time, the DOJ appears to have given little or 

no weight to the very legitimate concerns of testing 

organizations when evaluating requests from exam-

inees to take a standardized test in a nonstandard-

ized manner, or to the interests of those who rely on 

the scores obtained on those tests (including the gen-

eral public in the case of licensure exams), or to the 

interests of examinees who must test under standard 

testing conditions and who often are competing with 

the individuals who are asking for extra testing time 

or other nonstandard testing conditions. 

The courts have recognized the legitimacy of 

these interests. Consider, for example, the following 

statement from Powell v. National Board of Medical 

Examiners, in which the Second Circuit affirmed 

summary judgment in favor of the defendant Board 

on an examinee’s ADA claim: 

[The Board’s] procedures are designed to 

ensure that individuals with bona fide dis-

abilities receive accommodations, and that 

those without disabilities do not receive 

accommodations that they are not entitled 

to, and which could provide them with an 

unfair advantage when taking the medical 

licensing examination. As administrator of 

the national exam used by a number of states 

for licensing medical doctors, the National 

Board has a duty to ensure that its examina-
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tion is fairly administered to all those taking 

it.18  

Another ruling, Love v. Law School Admission 

Council, Inc., also recognized that accommodations 

can affect the validity of the resulting test score. The 

court in Love ruled in favor of LSAC following a trial 

on the merits, noting in the pro-

cess that “the research indicates 

that if you give someone extra 

testing time on a timed test like 

the GMAT or the LSAT, their 

score will improve whether 

they have a learning disability 

or not.”19  

It remains to be seen 

whether certain of the proposi-

tions advanced by the DOJ in 

Appendix A to the revised regu-

lations will be endorsed by the 

courts as a proper interpretation 

of obligations imposed under 

the ADA.

Past History of 

Accommodations: 

Not Always an Indicator of a Present Need for 
Accommodations

Many individuals require reasonable accommoda-

tions in order to have an equal opportunity when 

taking standardized tests, and accommodations are 

properly and routinely provided to such individu-

als. But it cannot be said that every accommodation 

request is legitimate and warranted simply because 

it is supported by a “qualified professional” or by 

a history of receiving accommodations in different 

contexts or even on other standardized tests. 

For many disabilities, functional limitations 

change over time, and it cannot automatically be 

assumed that an individual currently needs accom-

modations. Likewise, the fact that someone received 

accommodations in elementary or secondary school 

under the Individuals with Disabilities Education 

Act to help them maximize their academic per-

formance does not mean that they need or are 

entitled to accommodations on a standardized test 

whose results are intended to 

predict academic success in a 

professional school or college, 

or to serve as an objective and 

reliable indication of the indi-

vidual’s knowledge or skills for 

purposes of licensure. 

The court recognized these 

legitimate issues in Ware v. 

Wyoming Board of Law Examiners, 

stating as follows:

Although information re- 

garding past accommo- 

dations may be helpful to the 

Board, the fact that a person 

has been granted a particular 

accommodation in the past 

does not mean that such accommodations are 

presumably reasonable. Each testing agency 

has an independent duty under the ADA to 

determine reasonableness on a case-by-case 

basis.20  

Documentation by a Qualified Professional: 

Not Immune from Additional Review 

Although the DOJ suggests that considerable weight 

should be given to the diagnoses and recommen-

dations of a prospective examinee’s qualified pro-

fessional, it is proper for a testing organization to 

independently evaluate the conclusions reached by 

such professionals. 

[i]t caNNot Be Said that eveRy 
accommodatioN RequeSt iS legit- 
imate aNd waRRaNted SimPly Be-
cauSe it iS SuPPoRted By a “quali-
fied PRofeSSioNal” oR By a hiStoRy 
of ReceiviNg accommodatioNS iN 
diffeReNt coNtextS oR eveN oN 
otheR StaNdaRdized teStS. 

foR maNy diSaBilitieS, fuNc- 
tioNal limitatioNS chaNge oveR  
time, aNd it caNNot automati- 
cally Be aSSumed that aN 
iNdividual cuRReNtly NeedS 
accommodatioNS. 
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Many qualified professionals are consulted for 

the limited and specific purpose of obtaining testing 

accommodations.21 In this context, as in other con-

texts where benefits can be obtained based upon a 

disability diagnosis, it is reasonable to go beyond the 

documentation of the professional consulted by the 

examinee if the facts warrant doing so.22 For exam-

ple, many diagnoses rely heav-

ily upon examinee self-report. If 

examinees are willing to engage 

in conduct that is illegal in order 

to increase their scores on high-

stakes tests,23 it should come as 

no surprise that some examinees 

will be less than forthright in 

their efforts to obtain a diag-

nosis that will give them extra 

testing time. 

There are also instances in 

which the documentation sub-

mitted by an examinee is not 

sufficiently recent to provide a reliable picture of the 

examinee’s current condition and functional limita-

tions. Likewise, there are many instances in which a 

diagnosis is provided by the examinee’s professional 

without supporting information, and instances in 

which the supporting information contradicts the 

diagnosis.

In this regard, it is interesting to note the DOJ’s 

internal policies for handling requests for accom-

modations by DOJ employees. Those policies state 

that the DOJ has the right to go beyond the docu-

mentation provided by its employees when they 

request accommodations, even when the documen-

tation includes documentation from a qualified 

professional: 

[W]hen a disability and/or need for reason-

able accommodation is not obvious . . . , the 

component may require that the individual 

provide reasonable documentation about the 

disability and functional limitations. The 

agency has a right to request supplemental 

medical information if the information sub-

mitted does not clearly explain the nature 

of the disability or the need for reason-

able accommodation . . . . 

The agency also has the right 

to have medical information 

reviewed by a medical expert 

of the agency’s choosing at the 

agency’s request and at the 

agency’s expense.24

coNcluSioN

It is entirely appropriate, and 

consistent with obligations 

imposed by the ADA, for test-

ing organizations to have rigor-

ous but fair processes in place 

for evaluating requests for 

accommodations on high-stakes standardized tests. 

The DOJ’s new regulations should not cause testing 

entities to conclude otherwise. Careful attention 

should be given to the supporting documentation of 

a prospective examinee’s qualified professional. That 

does not mean, however, that testing organizations 

must automatically defer to the diagnostic conclu-

sions and accommodation recommendations of the 

examinee’s professional. A history of prior accom-

modations should also be carefully considered, but 

that information is likewise not dispositive. As 

before, all relevant information contained in a given 

individual’s documentation should be considered in 

deciding whether the individual is disabled within 

the meaning of the ADA and needs reasonable test-

ing accommodations. And, as before, testing organi-

zations should not hesitate to provide reasonable 

it iS eNtiRely aPPRoPRiate, aNd 
coNSiSteNt with oBligatioNS 
imPoSed By the ada, foR teStiNg 
oRgaNizatioNS to have RigoRouS 
But faiR PRoceSSeS iN Place foR 
evaluatiNg RequeStS foR accom-
modatioNS oN high-StakeS StaN-
daRdized teStS. the doJ’S New 
RegulatioNS Should Not cauSe 
teStiNg eNtitieS to coNclude 
otheRwiSe. 
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accommodations to individuals who properly docu-

ment a disability within the meaning of the ADA and 

the need for such accommodations when testing. 

NoteS

1. The ADA was enacted in 1990 and has recently been 
amended. The ADA Amendments Act of 2008 (ADAAA) was 
signed into law by President Bush on September 25, 2008, 
with an effective date of January 1, 2009. It is intended to 
expand the number of people covered by ADA protections. 
For an overview of the ADAAA’s changes pertinent to the 
bar exam, see Judith A. Gundersen, The ADAAA and the Bar 
Exam, the BaR examiNeR, May 2009, at 40. Although released 
after the effective date of the ADAAA, the DOJ’s new regu-
lations were proposed earlier and were not promulgated in 
response to the ADAAA.

 2. See Nondiscrimination on the Basis of Disability by Public 
Accommodations and in Commercial Facilities, 75 Fed. Reg. 
56236, at 56296–56298 (Sept. 15, 2010).

 3. 42 U.S.C. § 12189 (2010). Title I of the ADA, which prohibits 
discrimination in the employment context, also includes 
a provision that applies expressly to testing: “No covered 
entity shall discriminate against a qualified individual with a 
disability because of the disability of such individual . . . . As 
used in . . . this section, the term ‘discriminate’ . . . includes . . . 
(7) failing to select and administer tests concerning employ-
ment in the most effective manner to ensure that, when such 
test is administered to a job applicant or employee who has 
a disability . . . , such test results accurately reflect the skills, 
aptitude, or whatever other factor . . . such test purports 
to measure, rather than reflecting the impaired sensory, 
manual, or speaking skills of such employee or applicant 
(except where such skills are the factors that the test purports 
to measure).” 42 U.S.C. § 12112(b)(7) (2010).

 4. See Nondiscrimination on the Basis of Disability by Public 
Accommodations and in Commercial Facilities, 73 Fed. Reg. 
34508 (June 17, 2008).

 5. Id. at 34556.
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 8. The complete text of the DOJ’s Title III ADA regulations, 
as amended, is available on the DOJ’s ADA website in a 
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way of the regulatory amendments published on September 
15, 2010. See http://www.ada.gov/regs2010/titleIII_2010/ 
titleIII_2010_withbold.htm.

 9. See Nondiscrimination on the Basis of Disability in State and 
Local Government Services, 75 Fed. Reg. 56164, at 56236 
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