THE ROLE
OF LICENSURE TESTS
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icensure is a governmental function de-

signed to protect the public by ensuring

that candidates who are admitted to prac-

tice in the various professions have met
certain basic requirements. In the United States,
licensure programs are administered by states and
other jurisdictions. For most professions and in most
jurisdictions, the requirements for licensure include
the successful completion of educational require-
ments, the passing of one or more examinations,
demonstration of character and fitness to practice,
and various administrative requirements (age, resi-
dence, submission of appropriate documentation
and fees, etc.). The specific mix of requirements
varies from one profession or occupation to another,
and from one jurisdiction to another, but most

involve these four elements.

Generally speaking, the goal of licensure pro-
grams is to protect the public from unnecessary
risks. Licensure is not intended to provide a guaran-
tee of excellent service, nor is it intended to rank
candidates in terms of the quality of services they
are expected to provide. Instead, licensure programs
focus on specific characteristics that are clearly
related to the safety and effectiveness of practition-
ers. These characteristics are assessed in some man-
ner and reasonable standards for admission to prac-
tice are established for each characteristic. The

requirements for admission to the bar typically

include educational, character and fitness, and test-

ing requirements.

The character and fitness requirements are
designed to weed out candidates who are considered
to be untrustworthy or unable to practice for one rea-
son or another. In most cases, the evaluation of char-
acter consists of checks on whether candidates have
done anything (e.g., committed a felony, lied about a
significant matter) that would indicate a lack of
integrity. The procedures used to evaluate character
and fitness are not designed to identify candidates
with especially good character or an especially high
level of fitness, and the results of these evaluations
are not expected to provide accurate predictions of
future performance. Their function, rather, is to iden-
tify candidates whose past performance indicates a
serious lack of character or fitness and who therefore

represent a clear risk to the public.

Similarly, the educational and testing require-
ments are designed to provide protection against the
risks inherent in admitting candidates who lack the
basic knowledge, skills, and judgment necessary for
safe and effective practice. They are designed to
ensure that the candidate has achieved a reasonable
level of competence in applying professional knowl-
edge, skills, and judgment to practice problems.
Without such competence, new practitioners would
likely make mistakes that could put their clients

at risk.
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The educational and testing requirements oper-
ate on different levels and in somewhat different
ways in ensuring basic competence. The evaluations
of achievement in educational programs tend to
occur over several years, to involve various kinds of
skills assessments, and to be designed and imple-
mented by a number of faculty. As a result, they can
be more thorough than an evaluation based on an
examination lasting a day or two. However, the
implementation of educational requirements cannot
be highly standardized, and therefore those require-
ments may not be very consistent across or even

within institutions.

Licensure tests generally provide more standard-
ized, objective evaluations of candidates, but these
tests are also more limited in the skills they can
assess. For example, an educational program could
require students to complete a project that takes
months; typically, licensure tests are limited to a few
hours or days. Paper-and-pencil tests (whether mul-
tiple-choice or essay) are effective in assessing the
cognitive skills involved in applying professional
principles to practice situations described in the test
questions. Educational requirements and licensure
tests are complementary in the sense that they cover
somewhat different but related skill domains in dif-
ferent ways, and therefore, together, provide
stronger assurance of basic competence than either
one would alone. According to the STANDARDS FOR
EDUCATIONAL AND PSYCHOLOGICAL TESTING (American
Educational Research Association, American
Psychological Association, National Council on

Measurement in Education, 1999):

Tests used in credentialing are intended to
provide the public, including employers and
government agencies, with a dependable
mechanism for identifying practitioners

who have met particular standards. The
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standards are strict, but not so stringent as to
unduly restrain the right of qualified indi-
viduals to offer their services to the public.
(STANDARDS, p.156)

Like other licensure requirements, bar examina-
tions are designed to provide protection against risks
that would be posed by professional practitioners
who lack the knowledge, skills, and judgment

expected of entry-level practitioners.

VALIDITY OF LICENSURE EXAMINATIONS

A candidate’s readiness for practice, or competence
in an area of practice, can be defined as the extent to
which the candidate is prepared to handle the vari-
ous issues and problems that arise in that area of
practice. This is a very fundamental definition of
competence (McGaghie, 1991; LaDuca, Engel, and
Risley, 1978; Kane, 1992, 1994). In law practice, clients
need professional help in solving certain problems,
and the practitioner is expected to provide such help.
Therefore, lawyers are competent, or ready for prac-
tice, to the extent that they can handle the kinds of
issues and problems encountered in law practice.
Competent practitioners are expected to achieve this
goal by using their legal knowledge and skills to pro-

duce effective solutions to client problems.

There are two major components to definitions
of professional competence in any profession. One
component is the professional’s ability to deal with a
range of possible client problems that he or she
might encounter, and the other involves the knowl-
edge, skills, and judgment (competencies) that the
professional is expected to bring to bear in address-
ing these problems. Combining these two compo-
nents, a candidate’s level of competence in an area
of practice can be defined as his or her ability to
use professional knowledge, skill, and judgment to solve

the kinds of problems encountered in practice.



This definition provides us with a conceptual
criterion for evaluating the strengths and weakness-
es of different approaches to measuring competence

or readiness for practice.

In developing and evaluating any assessment
procedure, validity is the primary concern. Ac-
cording to the STANDARDS FOR EDUCATIONAL AND
PSYCHOLOGICAL TESTING, “Validity refers to the degree
to which evidence and theory support the interpreta-
tion of test scores entailed by proposed uses of tests.”
(AERA et al., 1999, p. 9). Basically, validity analyses
address the question of whether the proposed inter-

pretation and use of the test scores is justified.

Bar examination scores are expected to provide a
dependable estimate of competence in the use of
general legal knowledge and skill needed for effec-
tive performance in entry-level practice. If we could
observe each candidate’s performance in a represen-
tative sample of the situations likely to be encoun-
tered in entry-level practice, could accurately evalu-
ate the performances in these situations, and had a
large enough sample to yield reliable results, the
interpretation of the results in terms of professional

competence would be clearly valid.

For reasons discussed below, it is not usually
possible to implement this kind of fully representa-
tive performance assessment. Rather, it is necessary
to employ more structured assessments and more
complicated chains of reasoning. The scores generat-
ed by actual bar examinations tend to be based on
performance on standardized tasks under standard-
ized conditions, but the tasks included in the test
generally require the candidate to make the kinds of
decisions that need to be made in practice (e.g., iden-

tifying the legal issues raised by a fact situation).

As is true for any licensure examination, the
validity of scores on a bar examination depends on
the plausibility of the chain of inferences from a can-
didate’s observed performance to conclusions about
the candidate’s readiness for entry-level practice,
and this in turn depends on the evidence supporting
this interpretation and any evidence that tends to
refute the interpretation (Cronbach, 1971; Messick,
1989). In evaluating the validity of any test score use,
including professional licensure, it is important to
look for possible flaws in the chain of inferences from
the results of the measurement procedure to the con-
clusions being drawn and the decisions being made
(Cronbach, 1980). In the next section, several alterna-
tive approaches to the assessment of readiness for
practice will be briefly examined. One of these
approaches, the compentency-based model, is then

examined in more detail.

THREE APPROACHES TO ASSESSING
READINESS FOR PRACTICE

This section provides analyses of three possible
approaches to the development and validation of bar
examinations: (1) as direct assessments of perform-
ance in practice, (2) as predictions of performance in
practice, and (3) as assessments of specific compe-
tencies that are considered critical for performance

in practice.

1. Assessments Based on Performance in Practice

In thinking about how to assess readiness for prac-
tice, it is natural to consider approaches in which the
candidate’s performance in actual practice situations
is evaluated. If this approach could be implemented
for a licensure test, it could yield a fairly straightfor-
ward interpretation, but the substantial difficulties

inherent in developing and implementing this kind
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of performance-based assessment make it impracti-

cal for broadly defined professions like law.

Under the performance-based model, evalua-
tions of observed performance in a sample of situa-
tions are generalized to the expected performance in
entry-level practice. There are essentially two in-
ferences made under this model: an evaluation of the
observed sample of performance and a general-
ization from the sample to expected performance
over the range of problems that tend to arise in entry-

level practice.

PERFORMANCE-BASED ASSESSMENTS

Evaluation

ARE ALSO POTENTIALLY VULNERABLE

The complexity of real prac-

TO SOME KINDS OF BIAS THAT MORE

tice situations tends to make
the evaluation of perform-
ance difficult. Performance
in solving real problems in
real practice contexts gener-
ally involves complex inter-
actions between the profes-
sional practitioner, one or
more clients, and other pro-
fessional and nonprofession-
al participants. It is not possible to specify rules in
advance for evaluating such performances. The scor-
ing rules are necessarily quite general and therefore

the evaluations are necessarily subjective.

Scoring rules are easiest to develop when the
desired performance has clearly defined outcomes
that can be specified in advance. This may be the case
for a particular job that involves a few specific tasks,
but law practice involves a large number of activities
in a wide variety of situations. A candidate’s per-
formance is likely to vary from one client to another,
and expert graders may disagree on what the best

choices are in a particular situation.
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OBJECTIVE ASSESSMENTS TEND TO
ELIMINATE. IN EVALUATING A CANDI-
DATE’S PERFORMANCE IN A REAL
PRACTICE SITUATION, THE EVALUATOR

DATE’S AGE, GENDER, RACE, ACCENT,
APPEARANCE, ETC.

Performance-based assessments are also poten-
tially vulnerable to some kinds of bias that more
objective assessments tend to eliminate. In evaluat-
ing a candidate’s performance in a real practice situ-
ation, the evaluator is likely to be aware of the candi-
date’s age, gender, race, accent, appearance, etc.
Given that the evaluations require subjective judg-
ments, it is essentially impossible to ensure that such

extraneous factors have no influence on the results.

Generalization from the
Sample of Performance

to Practice

Once the observed perform-
ances have been scored, the
second inference involves a
generalization from these
observed performances to
the expected performance in

practice. The fact that a

IS LIKELY TO BE AWARE OF THE CANDI-

candidate has done well or
poorly on a particular set of
professional tasks in a
particular context is mainly
of anecdotal interest unless
these results can be generalized to entry-level

practice.

There are two major threats to the plausibility of
generalizations from an observed sample of per-
formance to conclusions about expected perform-
ance in practice. First, the observed sample of
performances may not be representative of entry-
level practice in various ways, and second, the sam-
ple of performances may be too small to provide a

dependable estimate of expected performance.

Obtaining a representative sample of perfor-

mance is especially difficult in professions like law,



because the professional activities are quite varied,
occur in a wide range of contexts, often take a long
time to develop, and can involve risk to clients.
Although the purpose of licensure is to protect the
public, a candidate is not likely to be tested in situa-
tions that involve real risk to clients. This difficulty
can be partially overcome by using simulated
situations or by having the candidate’s performances
in high-stakes situations be carefully supervised.
However, both of these options make the ob-
served sample of performance less representative of

actual practice.

Human performance on even moderately com-
plex activities tends to vary substantially from task
to task, even when the tasks involve similar prob-
lems and contexts (e.g., a student may do a great job
in researching one legal issue, but entirely miss the
point on a related issue). This variability, called “task
specificity,” is consistently found in performance
tests. Some task specificity is undoubtedly due to
grader variability, but much of it is due to variability
in the performances themselves. The variability does
not go away even when the different performances

are rated by teams of well-trained graders.

Hubbard (1971) reported that after three years of
attempting to develop a reliable bedside evaluation
of medical students attending to real patients, the
National Board of Medical Examiners found that
when one observer rated a candidate in one situation
and another observer rated the same candidate in a
different situation, their agreement was at the chance
level. In another study, Hoffman (1977) found that
an oral examination based on a physician’s interac-
tion with a client had a low reliability because of
variability in performances from one situation to
another. Where such results occur, one must con-

clude that the ratings are, to a large extent, reflecting

characteristics of the graders, the situations, or some
other factors, rather than measuring the qualifica-

tions of the candidate.

The sample of observed performances will gen-
erally need to be fairly large, because the only way to
control for the error arising from task specificity is to
include a large number of separate performances in
the assessment of each candidate. With multiple
tasks in different contexts and with different graders,
variability in performance across tasks, contexts, and
graders tends to cancel out. However, professional
activities can take a fair amount of time to complete,
and the need for large samples of observed perform-
ance tends to make this approach cumbersome and

prohibitively expensive to implement.

One way to try to control the measurement error
associated with task specificity is to employ an
internship or apprenticeship in which the candidates
can be evaluated over a longer period of time as they
engage in professional activities in real practice set-
tings. The main benefit of this approach is the oppor-
tunity to observe a large number of performances for

each candidate.

However, there are two major disadvantages to
this apprenticeship approach. First, the observations
tend to occur in a small set of contexts, and therefore,
may not be representative of entry-level practice. In
particular, because the supervision in an internship
or apprenticeship would be less thorough than it
would be in a test, the intern is not likely to be
assigned to high-risk activities. Second, because the
interns will be working in different places, they will
have different evaluators and the rating criteria will
be fairly general and subjective. Some evaluators
may be more severe than others, thus introducing a
major source of error. In addition, the possibility of

bias for or against a candidate is likely to be more

THE ROLE OF LICENSURE TESTS 31



pronounced than it would be in a testing context; to
the extent that the evaluator and the candidate work
together on a daily basis, it becomes progressively
more difficult to provide an unbiased (i.e., neither
too lenient nor too severe) evaluation of the candi-

date’s performance.

The performance-based approach is most likely
to be successful when the practice domain for which
licensure is being awarded is relatively well defined
and homogeneous (e.g., operating a particular kind
of equipment). As a result, this approach tends to be
most useful (i.e., feasible and valid) for licenses with
relatively limited scopes (e.g., technicians responsi-
ble for a limited range of tasks). The more narrowly
defined the scope of practice, the easier it is to
observe candidates over comparable, representative

samples of performance.

2. Test Scores as Predictors of Future Performance

Another approach, which is commonly adopted in
employment testing, is to interpret a candidate’s test
scores as predictions of subsequent performance in
practice. This interpretation emphasizes the relation-
ship between test scores and some criterion measure
of performance in practice, and it does not necessar-
ily put many restrictions on how the test scores are
generated as long as they predict the criterion per-

formance reasonably well.

In order to use test scores as accurate predictors
of future performance, there must be some appropri-
ate and dependable method of evaluating the future
performances of those who pass the examination.
The accuracy of the test scores as predictions of
future performance in practice can then be evaluated
using a number of statistical procedures. This inter-
pretation is quite direct; high test scores are expected
to be associated with good performance and low

scores associated with poor performance.
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However, there are a number of serious prob-
lems in using licensure examinations to predict
future performance (Shimberg, 1981; Kane, 1985). In
particular, a demonstration that test scores predict
the quality of future performance in practice requires
the development of a valid measure of overall per-
formance in practice to be used as the criterion. Valid
measures of performance in practice are not readily
available (Swanson, 1990). By definition, law practice
involves a wide range of activities performed in a
variety of settings. Few of these tasks are entirely
routine, and many require a high level of profession-
al judgment for effective performance. The measures
of professional achievement that are most readily
available (awards, income levels, publications, etc.)
do not provide appropriate criteria for validating a

bar examination.

For a bar examination, the criterion measure of
performance in law practice should focus on the
quality of services provided to the public. It is very
difficult to develop a measure of the quality of serv-
ices provided to clients over the many different con-
texts in which lawyers practice. Some may have a
broad, general practice and others may be quite spe-
cialized. Any evaluative criterion that applies to a
wide variety of practice patterns and settings will
necessarily be very general. As a result, the evalua-
tions of performances in practice will tend to be quite
subjective and will be susceptible to the sources of
bias to which such evaluations are prone (e.g., possi-

ble grader biases, differences due to work settings).

In addition to the criterion problem, there are
several practical problems in validating a predictive
interpretation for licensure test scores. (Shimberg,
1981; Kane, 1982). In particular, it is very difficult to
establish an empirical relationship between pass/fail
status on the examination and performance in prac-

tice when only passing candidates get to practice.



Predictions about passing candidates could in princi-
ple be evaluated if a suitable performance criterion
were developed, but predictions about failing candi-
dates cannot be examined at all. This is a serious lim-
itation, because the difference in performance
between passing and failing candidates is the main

issue in evaluating licensure tests.

the candidate’s level of skill in the critical competen-
cies, and an inference about readiness for practice
based on mastery or non-mastery of the critical
competencies. No attempt is made to evaluate per-
formance in actual practice situations, although the
competencies are assessed in practice-related tasks

or simulations.

Furthermore, because
performance in practice is
likely to be influenced by
many variables (e.g., the
practitioner’s physical and
mental health, work oppor-
tunities, and life events),
which may change over time
in unpredictable ways, pre-
dictions of future perform-
ance are not likely to be very
accurate, and it is difficult to
say how good the predic-

tions need to be in order to

IN ADDITION TO THE CRITERION
PROBLEM, THERE ARE SEVERAL PRACTI-
CAL PROBLEMS IN VALIDATING A PRE-
DICTIVE INTERPRETATION FOR LICEN-
SURE TEST SCORES. . . . IN PARTICULAR,
IT IS VERY DIFFICULT TO ESTABLISH AN
EMPIRICAL RELATIONSHIP BETWEEN
PASS/FAIL STATUS ON THE EXAMINA-
TION AND PERFORMANCE IN PRACTICE
WHEN ONLY PASSING CANDIDATES GET
TO PRACTICE.

For professional licen-
sure tests, the competency
model is the standard
approach. This is the case
because the performance-
based model and the predic-
tive model are not consid-
ered feasible and because the
competency model is consis-
tent with the basic purpose
of licensure and can provide
an adequate basis for licen-
sure decisions. According
to the STANDARDS FOR EDU-

be considered good enough.

3. Test Scores as Measures of Basic Competency

A third approach to the development of licensure
tests, including bar examinations, employs a compe-
tency-based model, in which the test is designed to
assess specific competencies that are considered crit-

ical for effective performance in practice.

A bar examination is designed to measure some
set of critical competencies (e.g., the ability to apply
general principles to fact situations), and scores are
interpreted in terms of level of skill in these compe-
tencies. The use of the scores as measures of readi-
ness for practice involves three inferences: an evalu-
ation of performance on the test tasks, an inference

from the observed performance to conclusions about

CATIONAL AND PSYCHOLOG-
ICAL TESTING:

Tests used in credentialing are designed to
determine whether the essential knowl-
edge and skills of a specified domain have
been mastered by the candidate. The focus
of performance standards is on levels of
knowledge and performance necessary for
safe and appropriate practice. . . . Panels of
respected experts in the field often work in
collaboration with qualified specialists in
testing to define test specifications, includ-
ing the knowledge and skills needed for
safe, effective performance, and an appro-
priate way of assessing that performance.

(STANDARDS, p. 156)
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Professional practitioners and faculty are asked
to identify competencies that are critical for effective
performance in practice and the test tasks are devel-

oped to assess these competencies.

The interpretation of bar examination scores as
measures of certain critical competencies is consis-
tent with various other governmental activities
designed to protect the public in that they focus on
specific dangers and do not try to guarantee success-
ful outcomes. The pattern is basically the same
for all licensure programs.
Assuming that a basic set of
competencies has been iden-
tified as being critical for a
profession, it is reasonable

for the state to require that

TO REQUIRE THAT CANDIDATES FOR

candidates for licensure
demonstrate mastery of
these competencies before

being licensed to practice.

Interpreting Scores as

Measures of Competence

In designing a compentency-based assessment pro-
cedure, the goal is to support the three major infer-
ences: evaluations of observed performance, conclu-
sions drawn about critical competencies from test
scores, and decisions about licensure based on mas-

tery or non-mastery of the competencies.

Because the test is to be designed to support
inferences about the readiness for practice, it is rea-
sonable to start the process of test design and devel-
opment with an analysis of entry-level practice. The
scope of practice provides a preliminary framework
for describing entry-level practice; presumably law
practice does not go beyond these limits. Expert

judgment can refine this description by ruling out
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ASSUMING THAT A BASIC SET OF
COMPETENCIES HAS BEEN IDENTIFIED
AS BEING CRITICAL FOR A PROFESSION,
IT IS REASONABLE FOR THE STATE

LICENSURE DEMONSTRATE MASTERY OF
THESE COMPETENCIES BEFORE BEING
LICENSED TO PRACTICE.

areas of practice that are too advanced or specialized

to be considered part of entry-level practice.

Information about the contexts in which new
practitioners work and the kinds of problems that
they work on can be helpful in defining the scope of
entry-level practice more clearly and in assigning
weights to different areas of practice. Empirical sur-
veys in which new practitioners provide information
about their professional responsibilities can also be
helpful in delineating the scope of entry-level prac-
tice and the weights to be
assigned to different areas of

practice.

The knowledge base of
the profession indicates the
knowledge and skills that
are needed in dealing with
the various problems that
arise in practice. The next
step is to identify test tasks
that measure the critical
competencies, and are preferably not influenced
much by factors unrelated to performance in prac-
tice. For example, a test question could present a
fact situation involving a contract dispute, and the
candidate would be asked to address some aspect of

this dispute.

A sample of these tasks is administered to candi-
dates and a score for each candidate is based on the
candidate’s performance. The number of competen-
cies that could be included on a licensure test is quite
large, and the number of possible test tasks associat-
ed with each competency is also large. It is not possi-
ble to have candidates complete more than a small
sample of these tasks. But the sample of tasks on the
test is expected to be large enough and representa-

tive enough to provide a good indication of the



candidate’s level of achievement in the critical com-
petencies. Fairness is enhanced by having all candi-
dates complete the same tasks, and by designing

scoring procedures that are as objective as possible.

Critical Competencies

The intent in determining critical competencies is to
identify areas of knowledge and skill that are critical
in the sense that serious deficiencies in a candidate’s
mastery of these competencies would make it diffi-
cult for the candidate to practice law effectively. The
competencies are linked to practice in the sense that
they are considered necessary for effective practice.
A high level of achievement in the competencies
does not ensure success in practice, but a lack of ade-
quate mastery of the competencies would interfere
with effective performance in practice. For example,
knowing the law of contracts does not make one a
good negotiator, but ignorance of these laws on the

part of lawyers would put clients at risk.

Licensure tests are designed to be highly relevant
to the practice domain. If it were feasible to evaluate
performance in practice directly, this would probably
be the preferred approach; as indicated earlier, how-
ever, this is typically not possible. If it were possible
to evaluate all of the competencies relevant to suc-
cess in practice, this would also be a good way to
evaluate readiness for practice, but it is also impos-
sible. So the test measures a limited set of competen-
cies that are critical for effective performance in
practice. Licensure tests are designed to assess com-
petencies that (a) are considered critical for effective
performance in common practice activities, and (b)
can be assessed, fairly and consistently, within the

test format being used.

The first of these criteria (criticality) tends to rule

out routine aspects of practice (scheduling, record

keeping, etc.) and to focus on competencies relevant
to activities that have consequences if a mistake is
made. As Rakel (1979) put it, “There is a justifiable
need to test more heavily on problems that . . . fall
into the “uncommon but harmful if missed” catego-
ry” (p. 93). Given that the purpose of licensure is to
protect the public, the “harmful if missed” category

is especially important.

The second criterion (measurability) leads to an
emphasis on the cognitive aspects of practice
(involving knowledge, analytical skills, and judg-
ment) and specific skills, which can be reliably
assessed, rather than complex performances, which
would require more subjective judgment. The test
tasks are developed to assess competence in specific
activities that occur fairly often in law practice and
are considered critical to successful practice out-
comes. In many cases, the specific competencies
addressed by the test tasks are sub-components of
more broadly defined practice activities (e.g., making
specific professional decisions within the context of a

practice activity).

The art is to include essential elements of prac-
tice activities in tests tasks so that those who succeed
on the test tasks are likely to succeed in correspond-
ing practice activities and those who fail on the test
tasks are likely to fail in the practice activities. The
tasks included in bar examinations typically involve
the application of legal principles to fact situations.
For example, a multiple-choice question could
describe a common practice situation and then ask
the candidate to indicate which of several courses of

action to recommend to a client.

Designing the Test and the Scoring Rules

Once we have some understanding of the competen-

cies involved in practice, the question is how to
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assess those competencies. The procedures used to
assess readiness for practice should provide accurate
measures of the competencies involved in practice or

of a substantial subset of these competencies.

An effective way to develop test tasks that are
clearly related to performance on practice activities is
to use tasks that involve relatively critical parts of the
practice activities. The candidate is not asked to com-
plete the full activity, which might be quite time con-
suming, but to carry out some essential part of the
activity. For example, attorneys defending clients
who are accused of a crime are expected to protect
their clients’ rights; a test task related to this activity
might ask a candidate to indicate how they would
respond to a potential threat to their client’s rights.
More generally, any legal activity is likely to involve
a number of professional decisions, and the ques-
tions on a written test could ask about these deci-
sions. Although the activity (e.g., a trial) might take
days, weeks or months, the test task might take a
minute (e.g., “Given that the prosecutor has asked
the witness question X, which of these four options is

the best course of action for the defense attorney?”).

Standardized measurement procedures are used
for most licensure programs. In the interest of fair-
ness, tasks are standardized so that one candidate
isn’t facing a very difficult task while another has a
very easy task. Everyone faces the same tasks. In the
interest of efficiency, relatively little attention is
given to routine performances that provide little
information about the candidate’s competence.
Specific scoring rules are developed for each task,
and tasks that are too complicated or idiosyncratic to
be easily scored are avoided. The tasks, the condi-
tions of observations, and the scoring criteria are

all standardized.
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The use of standardized tasks to which all candi-
dates respond also facilitates the development of fair
and objective scoring rules. For multiple-choice items,
the scoring rule (or scoring key) is completely objec-
tive; the experts developing and reviewing items go
to great pains to ensure that there is a clearly best
answer to each question. Since the questions ask can-
didates to make judgments about fact situations, there
may be no single correct answer, but by making the
questions clear enough and the options different

enough, there can still be a clearly best answer.

For essay tests and performance tests, scoring is
more difficult. In these cases, the experts developing
the test tasks are also expected to develop a model
answer and scoring rules that reflect the main points
that need to be addressed in an answer to the ques-
tion. By working together in applying these scoring
rules to sample candidate responses, graders can
learn to grade papers with a high degree of consis-
tency; this process is called “calibration.” The scoring
of essays and performance tasks is always more sub-
jective than the scoring of multiple-choice items, but
the graders’ evaluations can achieve a high degree

of consistency.

As noted above, the tasks included in the test
may be very similar to activities that occur in prac-
tice, or may constitute critical parts of these activities.
To the extent that test tasks are closely related to
practice activities, inferences from observed per-
formance on the test tasks to future performance in

practice are facilitated.

Licensure Decisions

Standard test development procedures are designed
to minimize the chances that candidates who have
mastered the competencies being assessed will get

low scores or that candidates who have not mastered



the competencies being assessed will get high scores.
In this vein, it is important that no irrelevant barriers
to success be allowed into the test. For example, the
language used in the test should not unduly interfere
with performance. Except for the use of technical
vocabulary, the reading level of the examination

should be kept at a moderate level.

Once the test developers have specified the prac-
tice domain, identified a set of critical areas of knowl-
edge and skill, and defined the test tasks that will be
used to evaluate candidates’ level of achievement in
the critical competencies, it is still necessary to
decide how well a candidate has to perform on the
test tasks in order to be considered ready for practice.
In other words, it is necessary to identify a particular
level of achievement in the critical competencies, as
reflected in test scores, below which a candidate is

considered inadequately prepared for practice.

Choosing a passing score is a critical issue in
licensure testing. The passing score is necessarily
based on judgment (i.e., about how good is good
enough?), but empirical studies involving panelists
with content expertise and familiarity with entry-
level practice can provide empirical support for
setting a passing score (Cizek, 2001). The passing
score is supposed to be high enough to provide ade-
quate protection to the public, but not so high as to
unduly restrict access to the profession. The central
question is the level of test performance that reflects
the level of competence needed in entry-level law
practice (Kane, 2002).

For a licensure examination that measures a set
of critical competencies rather than all of the charac-
teristics required for good practice, it is important
that the standards on the examination not be set too
high. Although some level of mastery of the compe-

tencies included in the test is considered necessary

for practice, it is not necessarily true that higher lev-
els of mastery will lead to improved performance. In
general, bar examinations emphasize the ability to
apply legal principles to practice situations because
these skills can be measured accurately with written
tests. Since cognitive skills are important for practice,
such testing is appropriate, but the standards for
these competencies should not be higher than the
level of ability required for entry-level practice. The
standard should be high enough to provide reason-
able protection to the public but not so high as to
exclude candidates who are prepared to practice

effectively.

SUMMARY CONCLUSION

To validate a test-score interpretation or use is to
show that the proposed interpretation and use are
supported by appropriate evidence. This is accom-
plished by stating the interpretation explicitly, by
showing how the decisions based on test scores fol-
low from the scores and the assumptions inherent in
the interpretation, and by making the case that the

assumptions are reasonable.

Bar examination scores can be interpreted as
measures of competencies that are critical for prac-
tice in the sense that they are necessary, but not suf-
ficient, for effective performance in practice. A high
level of achievement in the critical competencies
does not guarantee success in practice, but lack of
competence would be a serious impediment in prac-
tice and would tend to put clients at risk. If candi-
dates perform poorly on the test, we can conclude
that they lack the critical competencies to a substan-
tial degree, and if they lack these competencies, they
are not likely to perform adequately in practice. The
inferences in this sequence are all fallible and excep-
tions are possible, but for most cases, the interpreta-

tion is reasonable. Therefore, candidates with low
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scores on the licensure test can be considered inade-

quately prepared for practice. @
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