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STANDARD SETTING FOR

LICENSURE EXAMINATIONS

by Michael T. Kane, Ph.D.

Standard setting continues to be a very contentious

issue for high-stakes testing in general and for bar

examinations in particular. The choice of a specific

standard for admission to practice is necessarily

judgmental and therefore debatable, and yet, any 

change in passing score has

clear and immediate conse-

quences for some candidates.

Bar examinations are de-

signed to make decisions about

whether individuals are pre-

pared for practice. They re-

quire candidates to perform some tasks (e.g., answer

CLEARING THE BAR:
HOW TO SET THE STANDARD

Bar examining authorities, when deciding which candidates are minimally competent to practice law, must

set a standard for such competence. Where to set the bar? What requisite level of knowledge, skill and judg-

ment is sufficient to carry out the objective of protecting the public from ill-prepared or unskilled aspirants?

In recent years, a number of U.S. jurisdictions have begun looking more critically at how they set their pass-

ing scores for bar examinees and most have solicited the help of testing professionals in the review process.

In some of those jurisdictions, the standard-setting analyses have resulted in recommendations to the state

supreme courts for changes in the passing scores. Not surprisingly, any recommendations for increases in

the passing scores have been met with opposition from other players in the legal communities within those

jurisdictions. Bar examiners, on the other hand, take seriously their charge to protect the public from incom-

petent would-be lawyers and note that failing applicants, in virtually every jurisdiction, have the option to

retake the examination several times.

Because the area of standard setting is so important, and because most standard-setting processes

involving bar examinations seem to set off controversy, the National Conference decided to create an “open

forum” on the subject. We invited several individuals with experience in this area—testing professionals,

law school professors or deans, and an admissions administrator—to write essays on standard setting. The

authors were asked to write a one-thousand-word essay about any aspect of standard setting; they were not

told who the other authors would be and they did not have an opportunity to review the other essays. As

with other writings that appear in this publication, the views and opinions expressed, as well as the inter-

pretations of data, are not those of the National Conference unless so stated. If you have reactions to any

views presented here, please let us know. Write to Annie Walljasper, Editor, in care of the National

Conference, or at awalljasper@ncbex.org.
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multiple-choice or essay questions), which assess the

knowledge, skills, and judgment (KSJs) needed in

practice. The justification for using scores on the

examination to make decisions about admission to

practice involves a chain of inference leading from

a test score to conclusions about achievement on

the KSJs, and thence to conclusions about readiness

for practice.

Standard-Setting Methods

All standard setting relies on judgment, and the

available standard-setting methods can be divided

into two broad categories, test-centered methods and

examinee-centered methods, based on the kind of judg-

ment employed.1 In test-centered methods, generally

used for multiple-choice tests, panelists make judg-

ments about test items. For example, in the Angoff

procedure (the most commonly used test-centered

method), panelists are asked to decide on the proba-

bility, called a minimum pass level, or MPL, that a

hypothetical, minimally competent candidate would

answer each item correctly. The MPLs are then

summed across items to get the passing score on

the test.

In the examinee-centered methods, used more

often for essay and performance tests, panelists

make judgments about whether or not examinees

have the KSJs needed in practice, based on a sample

of their performance. The passing score is then cho-

sen so that it differentiates between the two groups

as well as possible. The classic example of an exami-

nee-centered method is the contrasting-groups

method, in which panelists categorize examinees

into two groups, those who have met the require-

ments and those who have not met the requirements.

The passing score on the examination is then chosen

to differentiate between these two groups.

Criteria for Standard Setting

Performance standards and passing scores have 

been accused of being arbitrary in two senses. First,

the imposition of a specific cutpoint on a continuous

scale is always somewhat artificial. Candidates with

scores just above the passing score are not much bet-

ter prepared than those with scores just below the

passing score. This kind of arbitrariness, however, 

is inevitable whenever pass/fail decisions are based

on a continuous score scale.

A second and potentially more serious concern is

the articulation of the performance standard. In

some cases it is fairly easy to specify an appropriate

standard, given the goals and the context of the deci-

sion to be made. For example, a requirement that a

passenger ship have at least as many life jackets as it

has passengers and crew is clearly justified by a

desire for safety, and the number of life jackets

required is determined by the number of people on

the ship. The standards for admission to a profes-

sion are not so easy to define. Given the wide range

of contexts in which practice occurs, the passing

score for a licensure examination is much harder to

determine than the number of life jackets needed on

a ship.

Current testing guidelines suggest that bar

examiners should strive for a passing score that is

“high enough to protect the public but not so high as

to be unreasonably limiting”2 and that “depend[s] on

the knowledge and skills necessary for acceptable

performance in the profession.”3 By linking the pass-

ing score to accepted standards of practice in the

legal profession, the standard can be justified as 

having a “rational connection with the applicant’s

fitness or capacity to practice.”4
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To the extent that panelists have experience in

evaluating performance in the profession, it will gen-

erally be in evaluating extended performances on

professional tasks in practice situations. Therefore, if

standard setting is to be based on the evaluation of

candidate performance against accepted standards

of practice, an examinee-centered approach seems

preferable to a test-centered approach.

Implementation of Examinee-centered

Standard Setting

Many issues in standard setting are still under

debate, but it is possible to suggest how some 

generally accepted guidelines might apply to an

examinee-centered standard-setting study for a 

bar examination. At least five aspects of an exami-

nee-centered study have a direct impact on the 

passing score: (1) the choice of panelists; (2) the 

specification of the performance standard; (3) the

training of panelists; (4) the choice of examinee per-

formances to be evaluated; and (5) the imple-

mentation of data collection and analysis procedures.

It is necessary that all of these issues be addressed 

in an appropriate way for the resulting passing score

to be defensible.5

First, all standard-setting methods involve judg-

ments and therefore all require qualified panelists.

The panelists in an examinee-centered study must

have enough technical expertise to evaluate candi-

date performances. Familiarity with the population

of candidates for admission to legal practice and

with the work of newly admitted lawyers should

help to keep the standard realistic. In setting stan-

dards for a bar examination, good pools of potential

panelists would include practicing lawyers who

supervise newly admitted lawyers, law school facul-

ty who are also involved in practice, and judges who

regularly see the work of newly admitted lawyers.

The number of panelists should be large enough to

achieve an acceptably small standard error for the

resulting passing score (probably 10 to 20 panelists).

It is useful to employ two or more independent pan-

els as a check on the reliability of the results.

Second, at the beginning of the standard-setting

process, the panelists are expected to reach some

level of agreement on a performance standard describ-

ing the level of competence required for entry-level

practice, which is then used to identify an appropri-

ate passing score. The initial statement of the perform-

ance standard can be refined during the study, but

it is important to start with a clear focus. The per-

formance standards are likely to be most defensible

if they are clearly linked to generally accepted stan-

dards of practice.

Third, the panelists should get thorough training

on what they are expected to do. Training should

continue until both the panelists and those conduct-

ing the study are satisfied that the panelists are com-

fortable with the performance standard, the assess-

ment tasks, and the process to be used in translating

the performance standard into a passing score.

Previous experience in scoring examinations is use-

ful but not sufficient.

Fourth, in an examinee-centered study, panelists

evaluate a sample of performance for each examinee

included in the study against the performance stan-

dard. The sample of examinees should be large

enough (probably 50 or more) to provide stable esti-

mates of the passing score. The sample of perform-

ance for each examinee should be extensive enough

(e.g., three or four essays) to provide panelists with a

good indication of whether or not the examinee has

met the performance standard.
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Fifth, standard-setting studies generally take

from two to three days, with most of the first day

devoted to orientation and training. The panelists

then evaluate performances in batches, usually with

discussion of their decisions after each batch.

Panelists generally get to review and revise their

decisions before the passing score is finalized, and

are often provided with feedback on the conse-

quences of their decisions, if such data are available.

As an additional check on the design and implemen-

tation of the standard-setting process, the panelists

are asked to evaluate the standard-setting process

and its outcome.

Concluding Remarks

Given the way bar examinations are used to make

decisions, it is necessary to have a specific passing

score. The aim is to provide adequate protection to

the public, while not subjecting candidates to arbi-

trary requirements, and therefore, the choice of a

passing score on a bar examination is a matter of

public policy. This policy is articulated in the per-

formance standard and implemented through the

passing score.

ENDNOTES:
1. R. M. Jaeger, Certification of Student Competence, in R. L. 

Linn (Ed.), EDUCATIONAL MEASUREMENT (3rd ed.) 485-514
(1989). New York: American Council on Education and
Macmillan.

2. American Educational Research Association, American
Psychological Association, and the National Council on
Measurement in Education, THE STANDARDS FOR EDUCATIONAL

AND PSYCHOLOGICAL TESTING 157 (1999).

3. Id. at 162.

4. K. M. Pyburn, Legal Challenges to Licensing Examinations,
EDUCATIONAL MEASUREMENT: ISSUES AND PRACTICE, 9(4), 5-6 at
14 (1990).

5. See G. Cizek, STANDARD SETTING: CONCEPTS, METHODS, AND

PERSPECTIVES, Lawrence Erlbaum (2001). This book of readings
provides current views on a wide range of issues in standard
setting.

MICHAEL T. KANE, PH.D., is the Director of Research for the
National Conference of Bar Examiners. Before he joined the
Conference, Kane was a faculty member in and chair of the
Department of Kinesiology at the University of Wisconsin-
Madison. At UW-Madison, Kane taught courses in measurement
theory and practice and conducted research in educational meas-
urement. He is a frequent speaker on psychometric topics, and he
consulted regularly with the National Conference on testing issues
before joining the organization. Earlier in his career, Kane was a
senior research scientist at ACT, Inc., in Iowa City, Iowa; at ACT he
provided psychometric consultation and support for ACT resident
and contract programs, developed procedures for programs and
services, and conducted research on psychometric topics. Kane
received a Ph.D. in education and an M.S. in statistics, both from
Stanford University, and a B.A. and M.A. in physics from
Manhattan College and SUNY, Stony Brook, respectively.

RAISING THE BAR: LIMITING ENTRY

TO THE LEGAL PROFESSION

by Deborah Jones Merritt

The 1990s witnessed the best of

times and the worst of times

for bar examinees. First the

good news: Examinees who

took the Multistate Bar Exam-

ination (MBE) during the last

decade of the twentieth centu-

ry registered higher scores than

those who preceded them. Nationwide, mean scaled

scores on the MBE rose during the last sixteen years,

from a July mean of 139.2 in 1984 to a July mean of

142.0 in 2000. In 1994, the July mean reached 145.2

and since then, July means have remained at 142.0 or

above. Similar gains have occurred in February

scores, although those scores are lower than July

scores each year.1

Because scores from the multistate exam are

equated over time, these numbers demonstrate an

absolute rise in the quality of bar applicants—as

measured by the exam itself. The MBE does not suf-

fer from grade inflation. Examinees who took this
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test during the last decade are more competent, as

measured by the MBE, than those who took the exam

during the preceding ten years.

More good news: At the same time that applicant

quality has risen, aspiring attorneys have become

more racially diverse. In 1984, less than nine percent

of that year’s law graduates were people of color. By

1999, that percentage had more than doubled, with

students of color earning nineteen percent of all law

degrees nationally.2

But now the bad news: Rather than welcoming

these diverse, talented applicants to the profession,

more than a dozen states have raised the scores need-

ed to pass their bar exams in the past ten years.3

These actions excluded from the profession individ-

uals who were more competent—and more

diverse4—than attorneys admitted during the previ-

ous decade. About one-third of exam takers from

ABA-accredited law schools now fail the bar exam

each year.5

Some states raised their passing scores by fiat,

with little investigation or explanation.6 Others

attempted to set scores more scientifically, but used a

flawed method designed by consultant Stephen

Klein.7 Lowell Hargens, Barbara Reskin, and I have

explained the flaws in that method at greater length

elsewhere,8 but I review them briefly here.

The heart of Klein’s method uses ratings from

expert panelists to estimate the percentage of passing

essays on a recent administration of the state’s bar

exam. The process then equates the percentage of

passing essays with the percentage of passing bar

exams in that year. Finally, Klein determines the

passing score that would have generated that per-

centage of passing exams—and recommends that the

state adopt a score similar to that one.9

Klein’s method stumbles on the assumption that

the percentage of passing essays equals the percent-

age of passing bar exams. This assumption would be

plausible if each essay on the bar exam measured the

same competency, such as general problem-solving

skill. One could then assume, as Klein does, that each

essay score represented an independent measure of

that single skill.

But essay questions on the bar exam measure

much more than general problem-solving ability.

Each question also measures competence in a spe-

cialized—and different—field of law. Exam takers

who fail one essay do not necessarily fail other

essays. Indeed, analysis of actual scores from a recent

bar exam in Ohio demonstrated that essay scores

show low inter-question correlations.10 Because bar

exam essays tap different competencies, and because

most states allow applicants to fail several essays

without flunking the bar,11 the percentage of passing

essays among each group of applicants has no neces-

sary relationship to the percentage of passing exams

completed by those applicants. Klein’s standard-set-

ting method founders on this fundamental flaw.

Klein’s method might work if experts participat-

ing in his studies were asked to evaluate the entire

package of essays written by an applicant—or if the

process added both expert judgments about the

number of essays that a minimally qualified appli-

cant must pass and data about the distribution of

passing and failing essays among applicants. In its

current form, however, the method generates an

arbitrary passing score.

Careful standard setting for the bar exam, incor-

porating the views of experts drawn from diverse
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fields of the profession, is desirable. Indeed, proper-

ly designed exercises probably would demonstrate

that the passing score currently is too high in many

states. But standard-setting processes must pass

expert scrutiny and make realistic assumptions

about the bar exam.

Standards must also accord with common sense.

Current standards, which fail one-third of examinees

graduating from accredited law schools, don’t pass

the common-sense threshold. The American Bar

Association applies rigorous rules to accredit law

schools. Law students are a select group with premi-

um qualifications. And legal education has become

increasingly demanding in recent years. Professors

who once administered a single exam at course’s end

are now assigning research papers, negotiation exer-

cises, and midterms. An exam that flunks one out of

every three students completing this rigorous three-

year curriculum defies common sense.

Most regrettable of all, recent rises in bar pas-

sing scores have excluded increasingly diverse appli-

cants from the profession. Because MBE scores are

equated from year to year, and most states scale

raw essay scores to the MBE, the rise in passing

scores represents an absolute increase in the compe-

tency demanded of examinees—not a correction for

some type of grade inflation. Examinees in many

states must display a higher level of competence

today than their peers demonstrated ten or twenty

years ago.

Why does a group of applicants that is one-fifth

nonwhite have to show a higher level of competence

than their mostly white predecessors displayed

twenty years ago? Advocates of higher passing

scores have not answered this troubling question.

Minority applicants don’t need special standards to

pass the bar exam, but they shouldn’t have to face a

rising hurdle.

Bar exams protect the public from incompetent

attorneys, but they also restrict competition and

hamper the diversification of our profession. Recent

increases in passing scores have served the latter,

ignoble ends without sufficient evidence that they

were necessary to achieve the former, noble one. It’s

time to reverse recent increases in the passing score

and to search for standards that protect the public

while treating today’s bar applicants fairly.
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SETTING BAR EXAM PASSING

SCORES AND STANDARDS

by Stephen P. Klein, Ph.D.

Before there was a Multistate

Bar Exam (MBE), states asked

their bar examinees several

essay questions and then

passed the candidates that had

average scores of “70” or high-

er. Unfortunately, the difficulty

of achieving a “70” could vary

substantially from one administration of the exam to

another due to differences in the average difficulty of

the questions, differences in the leniency with which

the answers were graded, or both.

Most states now address this problem by “scal-

ing” their essay scores to the MBE’s point system and

basing the pass/fail decision on the sum of a candi-

date’s MBE and essay scale scores. Most states also

initially set the total scale score needed for passing so

that it would correspond to about the same standard

as that used before they began scaling.

Almost all states use a standard that they be-

lieve will screen out the candidates who are not yet

“minimally competent” to practice. However, what

constitutes minimum competency varies tremen-

dously across states. To illustrate, Florida’s and New
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York’s passing rates would drop about 30 percentage

points if they suddenly adopted Delaware’s stan-

dard, and California’s rate would increase about 35

percentage points if it used Minnesota’s or New

Mexico’s standard.

Several factors may affect a state’s standard,

including what it considers to be the level of profi-

ciency that is necessary to begin practicing, whether

the passing rate is publicly acceptable, and the

expected effect on minority applicants. Candidate

ability may matter too, and this varies greatly across

states just as it does among law schools. Because of

this variation, states with similar passing standards

may have different passing rates and those with sim-

ilar rates may have different passing standards.

Hence, one cannot gauge a state’s standard from its

passing rate. State policies regarding section weight-

ing, rereading, rounding, and score banking and

transfer also may affect standards as can the rela-

tionship between a state’s MBE and essay scores.1

A state’s standard for passing an essay question

may not coincide with its standard for passing the

entire exam. For example, California instructs read-

ers to assign a score of 65 to an answer that is a bor-

derline pass, the readers are given detailed descrip-

tions of the characteristics of the answers that fall at

this and other score levels, and seasoned graders

train and supervise the readers in how to use these

standards. Nevertheless, the percentage of candi-

dates having an average essay score of 65 or higher is

about 10 percentage points less than the percent

passing the whole exam. Thus, if California based its

pass/fail decisions on this standard, as Merritt and

her colleagues have suggested,2 then California’s bar

passage rate would drop about 10 percentage points.

California’s use of the MBE and scaling prevent this

from happening.

During the past decade, more than a dozen states

raised the score they require for passing the bar

examination. Ohio did this in part through the use of

a method I recommended. All of the other jurisdic-

tions that raised their passing scores relied on a vari-

ety of other procedures. Thus, contrary to Merritt’s

contention, the trend toward higher passing scores

was not driven by any one standard-setting method.

At least some bar examiners recommended raising

cut scores because of concerns about possible score

inflation on the MBE. Inflation could occur if stu-

dents are receiving more practice in taking multiple

choice exams in law school or if bar exam prepara-

tion courses are able to raise MBE scores without a

corresponding improvement in the candidates’ legal

skills and knowledge. Such inflation would not be

detected or corrected by the MBE’s equating process.

Thus, some states may have raised passing scores just

to maintain the same performance standards as they

used in the past.

The states that raised passing scores have not

experienced the drops in passing rates that might

otherwise be projected, perhaps because higher stan-

dards motivate students to be better prepared. For

example, before Ohio raised its standard, its mean

MBE score was well below the national average on

every administration of the exam, but since it raised

its standard, Ohio’s mean has always been at or

above the national average. There also is a critical

distinction between the percent passing on a given

administration and the percent eventually passing

after one or more attempts. An increase in standards

may affect the former rate without affecting the latter

one. And it is the eventual rate that determines how

many minority and non-minority candidates are

licensed to practice.

I use a standard-setting method3 that focuses on
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the essay and performance test sections mainly

because lawyers consider these sections to be the

most valid parts of the exam. This method, which is

similar to an approach suggested by Plake and

Hambleton,4 begins by discussing the factors stan-

dard setters should consider. For example, candi-

dates are not expected to be experts in the subjects

tested, they are taking the exam without resource

materials or assistance, and they are under strict time

limits and intense pressure.

The orientation of panelists to the standard-set-

ting process also includes noting that no test is per-

fect. Some candidates who fail deserve to pass and

vice versa. However, passing those who should fail is

the more serious error because candidates who pass

can practice without supervision as soon as they are

licensed. Errors in the other direction are correctable

by having candidates retake the exam, albeit several

months later. Licensing boards must protect both the

public and the candidates, but the public’s needs

come first.

The next step in my method involves the pan-

elists’ discussing what a passing answer to their

assigned question should entail. They then evaluate

a sample of answers that are drawn from the full

range of quality in their state and assign a passing 

or failing status to each of these answers. Panelists

do this independently to prevent a few of them from

exerting undue influence over others. They do not

know the scores that were assigned to these answers

by the regular readers and they can pass as many

answers as they wish. Some standard-setting meth-

ods inform panelists about how their initial judg-

ments would affect the percent passing and then let

them change their evaluations. I do not recommend

doing this because it is tantamount to asking them to

pick a passing rate.

The final steps in my method involve determin-

ing the reader-assigned score on each question that

distinguishes between the answers the panelists did

and did not pass, finding the average of these scores,

and then identifying the total scale score that corre-

sponds to this average.

The standard-setting methods I use are compara-

ble to those suggested by other professionals in the

field of testing, but are tailored to the particular

needs of bar examiners. However, because there is 

no generally accepted way to set passing scores,

there is no reason to rely on a single approach. That

is why I encourage states to base decisions about

passing scores on multiple sources of information

(including the judgments of their regular readers and

the standards used by other states) and to periodi-

cally review their standards and pass/fail rules.
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STANDARD SETTING: THE IMPACT OF

HIGHER STANDARDS ON THE QUALITY

OF LEGAL EDUCATION

by Steven C. Bahls

Setting the score necessary to

pass a state’s bar exam is one 

of the most difficult tasks facing

bar examiners and state high

courts. About five years ago,

the Supreme Court of Ohio 

substantially raised the cut

score for the Ohio Bar Exam-

ination. The result, as expected, was a significant

reduction in the bar pass rate. This change in the 

cut score has affected the quality of legal education

in Ohio, positively in some respects and negatively

in others. The purpose of this essay is to identify the

likely impact of changes in cut scores on the quality

of legal education and to suggest ways to mitigate

any negative impact.

Impact of Cut Scores on Admission
and Retention Policies.

Law schools are naturally concerned about the per-

formance of their students on the bar exam. Few, if

any, ABA-accredited law schools will admit students

who are not likely to pass the bar exam. The new

Ohio cut score influenced Capital University Law

School, and other law schools in Ohio, to reduce the

size of entering classes. To do so, however, is not

without problems. It is difficult to predict, based on

undergraduate GPAs, LSAT scores and other avail-

able information, who will fail the bar exam. In years

past, a significant number of Capital law graduates

with lower undergraduate GPAs and LSAT scores

successfully passed the bar exam and developed 

distinguished legal careers. Today, many of these

potentially strong future lawyers are being denied

admission to law school because of the need to raise

the median GPAs and LSAT scores of incoming stu-

dents to improve bar performance.

Many law schools responded to an increase in

the cut score by increasing academic attrition. Most

law schools find a high correlation between law

school GPA and bar performance. Law faculty have

been more stringent in grading so that those students

who are unlikely to pass the bar exam are excluded

from law school under a school’s academic policies

regarding maintaining a minimum GPA while in law

school. Of course, these policies also tend to exclude

“late bloomers,” who might be good lawyers, from

continuing in law school.

Impact of Cut Scores on Law School
Programs of Instruction.

The decision to substantially increase the cut score in

Ohio has strengthened the quality of legal education

in some respects and weakened it in others. In states

with high cut scores, law professors may be more

demanding of their students and their students may

therefore be better prepared; on the other hand, those

law students will typically have more courses with

multiple-choice exams and will take fewer clinical

and perspective courses that may better prepare

them for the realities of law practice.

At Capital University, law professors have

responded to an increase in the cut score by demand-

ing greater class preparation and by expecting better
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performance on law school exams. Faculty at Capital

have modified the curriculum to strengthen the legal

writing program because of the belief that weak writ-

ing skills are a contributing factor to those who fail

the exam. All of these changes have strengthened

Capital’s program of instruction.

Other changes have materially weakened our

program. Law professors now give more multiple-

choice exams. These exams do not test the critical

skills of legal analysis and reasoning as well as essay

exams do; judges and clients don’t ask questions and

then give the lawyer four or five answers to choose

from. Instead, judges and clients ask open-ended

questions, forcing lawyers to identify the salient

facts, frame the issues and apply the law. Multiple-

choice questions have inherent limitations in their

ability to test these skills.

The increase in the cut score has resulted in

increased enrollment in courses covered by the bar

exam and soft enrollment in clinical, skills and per-

spective courses. Prior to the change in Ohio’s cut

score, students were more likely to take courses that

would prepare them to be the best lawyers, includ-

ing skills and perspective courses.

Finally, Capital, like others, has created a non-

credit supplemental bar review course, focusing

primarily on how to take exams. While the program

is worthwhile in that it is designed to increase the bar

passage rate, the funds could be much better invest-

ed in courses designed to train students in the skills

and values that are critical to the legal profession.

Impact of Cut Scores on Diversity.

Prior to modifying cut scores, licensing authorities

should consider the impact of the change on diversi-

ty within the profession. Though the Supreme Court

of Ohio has not traditionally maintained statistics on

the bar performance by members of minority groups

versus non-minority groups, individual law schools

have. Virtually all Ohio law schools report that a far

lower percentage of minority students pass the bar

exam than majority students. Research is also need-

ed on whether the bar exam has a disparate impact

on individuals from lower socio-economic classes

who have not had the benefit of the finest high

schools and colleges. I do not suggest that we relax

bar standards so all can pass. However, I do suggest

that legal educators and bar examiners study

whether otherwise qualified minority law students

disproportionately fail the bar exam when higher cut

scores are used.

Reflections on Appropriate Cut Scores.

Before formulating a new cut score, licensing author-

ities should engage in a dialogue with law school

professors about the impact of the proposed change

on the quality of legal education. They should dis-

cuss how bar exams should create incentives for rig-

orous education, without creating a set of circum-

stances that force law schools to “teach to the bar” at

the expense of skills and values courses.

Each state should keep statistical data (by race,

gender and age) about how different demographic

groups perform on the bar exam. Law schools have

made substantial strides in increasing diversity

among future lawyers, but the bar exam remains a

formidable barrier to the profession in realizing the

diversity that is necessary for all segments of the

public to have confidence in the legal profession.

Licensing officials should seek to balance a demand-

ing bar exam with the need to avoid creating artifi-

cial barriers to minority students who would other-

wise have the credentials to be solid lawyers.
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Though I am not a mathematician or psychome-

trician, techniques used by several states to adjust

cut scores appear to be quite soft, even though the

techniques are shrouded in statistical analysis. All

studies used by state licensing officials to adjust cut

scores, that I am familiar with, have omitted what I

consider to be the most important test—whether

practicing attorneys can pass the exam under actual

exam conditions using a new cut score.

When adjusting cut scores, states should consid-

er modifying exams to focus more on lawyer skills

and less on memorizing legal doctrine. At about the

same time the Supreme Court of Ohio adjusted the

cut score, it took two positive steps to improve the

exam. First, it adopted the Multistate Performance

Test, a performance-based exam component that

focuses less on memorization and more on lawyer

skills. Second, it reduced the number of subjects that

the exam covered, thereby eliminating the need to

memorize more law in the less important areas.

Finally, when adjusting cut scores, states should

take steps to make exams fairer. In Ohio, for exam-

ple, the Supreme Court has worked with law school

professors to review the topics within substantive

areas that are “fair game” on the bar exam. This

exercise has the potential of eliminating those “odd-

ball” questions that test obscure areas of the law.

Similarly, bar examiners should always pre-test

essay questions and hire question drafters who

have demonstrated credentials in drafting quality

exam questions.

Legal education is a continuum from law school,

to licensing, to professional development after law

school. Through open dialogue, law faculties and

licensing authorities should work together to ensure

a tough, but fair, bar exam designed to admit only

qualified individuals, but not to unduly exclude law

students who could be tomorrow’s leaders.
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EXAMINING PASSING

EXAMINATION SCORES

by Margaret Fuller Corneille

Boards of bar examiners in

every state or jurisdiction have

at some point in their histo-

ries—in the distant past or very

recently—considered the ques-

tion of where to set the mini-

mum passing score defining bar

examination success. The ques-

tion of how this process should be accomplished and

how often it should occur has recently come under

close scrutiny and heated discussion in a number of

states across the country including Minnesota, Ohio,

Georgia, Florida and Pennsylvania.

Standard 29 of the Code of Recommended

Standards for Bar Examiners (adopted by the

American Bar Association, the National Conference
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of Bar Examiners, and the American Association of

Law Schools)1 states that a “thorough study should

be periodically made of the bar examination results

to determine its effectiveness, to discover defects and

to suggest possible improvements in the bar exami-

nation system.” The Code also states that each juris-

diction “should make the results of these studies

available to other jurisdictions upon request.”

Although the Code has been in existence since 1959

(amended by the ABA House of Delegates as recent-

ly as 1987) and has a place of honor on the shelves of

bar examiners across the country, the notion of peri-

odically re-examining the passing score is, in many

cases, not without controversy.

Some states, such as Virginia and Georgia, stud-

ied the issue and raised their passing scores with lit-

tle or no comment or objection. In Ohio, on the other

hand, the increase in the passing score, which was

instituted gradually over a period of several years,

has led to vocal objections from various segments of

the bar and especially from the deans of Ohio’s nine

law schools. In other states, including Minnesota and

Florida, where increases in the passing score have

been proposed but not implemented, deans of the

law schools have also opposed the increases.

The Minnesota process did not begin with pre-

conceived notions about which direction, if any, the

passing score might go but arose out of the Board’s

obligation to revisit periodically the important ques-

tion of setting the pass/fail score. The Minnesota

Rules for Admission to the Bar (MRAB) state that the

purpose for which the Board is established is

“[t]o ensure that those who are admitted . . .

have the necessary . . . competence to justify

the trust and confidence that clients, the

public, the legal system, and the legal pro-

fession place in attorneys.”2

The Board’s authority permits it “to establish a

minimum passing score” for the examination.3 The

validity and integrity of the examination depend

upon the passing score reflecting a level of mini-

mum competence for the practice of law in the state

of Minnesota.

In the mid 1970s, when the Multistate Bar

Examination was added as a component of the

Minnesota bar exam, the Minnesota Board of Law

Examiners set its passing score at 260 (out of 400

possible points). The Board did not examine the is-

sue again until 1998 when it retained Stephen P.

Klein, Ph.D., to design two separate but related stud-

ies to consider the issue. In choosing Klein, the Board

sought the advice of a testing professional who had

conducted extensive research and had been pub-

lished frequently over the previous 20 years on the

topic of bar examinations and other forms of stan-

dardized testing.

Dr. Klein’s first study was based upon asking the

eight attorneys who acted as ”lead graders” for the

July 1997 Minnesota bar exam to re-read the essay

answers from that exam, and to identify, on a 7-point

raw grading scale, the score that represented a mini-

mum passing score on the question.4 The scores iden-

tified by each of the graders were then averaged and

converted from the 7-point scale to a 200-point scale.5

(In addition to the 200-point essay portion of the

exam, Minnesota administers the Multistate Bar

Exam, a 200-point multiple-choice test. Each por-

tion of the test is weighted equally, thus totaling a

400-point scale.) The lead graders’ score averages

were then extrapolated to the 400-point total exam

score range.
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Using this method, Klein concluded that the

graders’ responses showed that the minimum pass-

ing score should be set at 272, rather than the 260 cur-

rently used in Minnesota. The 12-point difference

between the existing Minnesota passing score and

the graders’ findings was significant and indicated a

need for further study.

The second and more comprehensive study

designed by Klein involved extending a public invi-

tation to members of the bar in Minnesota to partici-

pate in a review of the bar exam passing score.

Notice was published in the legal newspapers, and

later, when the publication did not result in a suffi-

cient number of volunteers, scores of letters were

sent to attorneys asking them to consider participat-

ing in the study. The solicitation letters were sent to

law firms and sole practitioners around the state,

public law offices, law deans, and judges in an

attempt to create a panel of reviewers who would

represent a diverse cross-section of legal practice

in Minnesota.

Eventually, a panel of 36 attorneys was assem-

bled and included 26 practitioners, 6 law professors,

and 4 judges. The panel was geographically diverse

and included 7 members of minority groups; 27 of

the panelists were men and 9 were women.

To conduct their work, the panelists met for a

half-day Saturday session at the Minnesota Judicial

Center. The process began by Klein’s asking the par-

ticipants to grade 35 bar exam essays that had been

written by examinees who took the July 1998

Minnesota Bar Exam. Klein had pre-selected a com-

plete cross section of answers based upon the origi-

nal graders’ scoring decisions.

Participants were invited to discuss the question

and the range of answers with their fellow graders,

but were asked not to attempt to reach consensus on

grading standards. Participants were asked to read

and assign a grade to each of the 35 essays using a 1

to 4 rating scale. The raw scores were described as

follows: a score of 4 was “clearly passing”; a score of

3 was “minimally passing”; a score of 2 was “mini-

mally failing”; and a score of 1 was “clearly failing.”

Panelists were instructed to rate the papers

based on the type of legal reasoning and writing

that they would expect from any newly admitted

attorney in order to meet a standard of minimum

competency.6

The participant’s ratings on the 1 to 4 scale were

then converted to the 400-point scale for comparison

purposes. Klein concluded that the study showed

that the panelist graders, using the 4-point rating

described above, would have established the

Minnesota Bar Exam passing score at a level of

270.5—10.5 points above the current passing score

of 260.

Taken together, these two studies suggested to

the Board that some examinees were passing the

Minnesota Bar Exam on the basis of essay answers

that did not, in the opinion of a cross section of attor-

neys, judges and law professors, show a minimum

level of legal competency. Accordingly, the Board

recommended to the Supreme Court that Minnesota

increase the minimum passing score from 260 to 270

over the following five years.

After receiving this recommendation, the

Minnesota Supreme Court asked that the Board seek

additional input from the legal community. The

majority of those who responded, including the

deans of the three Minnesota law schools as well as

various representatives of the bar and legal organi-

zations, objected to the proposed increase saying that
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no studies had been done which showed that there

was a lack of competence among newly admitted

members of the bar. Many also raised concerns that

the proposed increase would adversely impact

minority law graduates. Others questioned the

methodology and design of the process that had

been used. After reviewing these comments, the

Board concluded that the issue required additional

study and that such study would be conducted

before any recommendation for changing the score

was implemented. The study of this issue continues

today in consultation with and with the participation

of the bench, bar and legal education communities.
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